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1. Introduction

1.1. This submission is made on behalf of the 38 unions affiliated to the New Zealand Council of Trade Unions representing more than 350,000 workers throughout New Zealand. The CTU, and the Federation of Labour and Combined State Unions before it, have always taken a close interest in workers compensation issues and has taken an active part in the policy debates including making submissions on every significant legislative change over the past thirty years. In addition the CTU played a leading role in the campaigns which led to the re-establishment of ACC as a national public fund scheme in 1999.

1.2. We have argued that the history of  levy reductions demonstrates that extreme caution should be taken in setting levies and that a generous prudential margin should be allowed. 

1.3. We have also noted previously that the cost of restoring fairness (both in terms of entitlements and the administration of them) should be factored into the projected ACC costs, in particular in relation to: the requirement in ILO Convention 17 that all necessary treatment should be provided for people who are injured in accidents at no cost to the injured person; and the requirement in ILO Convention 42 to provide the same compensation to workers incapacitated by occupational disease as is provided to workers incapacitated by industrial accidents.

1.4. The CTU has supported enhancements to the scheme such as: cover for a mental injury caused by exposure to a sudden traumatic event in the course of employment;  changes to the provisions for work-related gradual process, disease, and infection, to provide more clarity around whether cover is available and how it is determined, and to remove some existing barriers to cover; changes that allow greater flexibility to amend the list of occupational diseases provided in schedule 2; removal of the age-limits for eligibility for vocational rehabilitation; and better compensation for seasonal workers. These changes are fully justified. For instance, we believe that the greater support for occupational disease treatment indicates that there have been and still are significant costs for workers who suffer from occupational disease.
1.5. While we support a generous prudential margin we have included comments in this submission about the pressures introduced by requirements for full-funding to cover the lifetime costs of treatment and rehabilitation and we suggest a more balanced approach.

1.6. The CTU takes an interest in all of the ACC Accounts but, in particular, the Work, Residual and Earner Accounts.

1.7. We have also always seen workplace health and safety as a core issue for unions and workers. In the context of ACC levies, reducing workplace injuries and occupational disease is not only a matter of safe workplaces and prevention of injury or death, but also a way to contain costs and hence levy increases. New Zealand’s accident rate demands attention from a range of government agencies. In 2003, New Zealand was 23rd in a ranking of fatal accident rates in developed countries. It had 5.3 fatal accidents per 100,000 employees compared to just 0.8 in the first ranked nation, the U.K. New Zealand’s rate had increased from 4.3 in 2001 and 3.5 in 1998. Occupational accidents causing more than 3 days absence rose steeply from 2,699 in 1998 to 3252 in 2001. In 2003 accidents causing more than 4 days absence rose to 4,943
. The UK’s fatality rate was 0.7 per 100,000 in 2007, but according to Statistics New Zealand (“Injury Statistics - Work-related Claims”), work place fatalities in New Zealand were 5.2 per 100,000 in calendar year 2004, 5.0 in 2005, 5.5 in 2006, 4.7 in 2007, and 3.3 for 2008. For 2008 the numbers are not complete as it takes some time for all fatalities to be reported (and some will never be included), so we cannot yet conclude there is a falling trend. Even at 4.7 per 100,000, the incidence is almost seven times the U.K. level, and at 5.5 it is almost 8 times. These are unacceptably high levels of fatalities in international terms.
1.8. The CTU with the support of ACC is a major provider of workplace health and safety training. The primary motivation of this training is to reduce the numbers of deaths and injuries of workers. But effective training that can reduce the incidence of injury also contributes towards minimising the costs of accident compensation. Due to funding cuts, training has had to be reduced. This will lead to increased claims. 
2. Full Funding 
2.1. In this submission we naturally focus on the matters under the control of the ACC Corporation, and levy setting in particular. However because of the dominance of the effects of the move to full funding in this year’s levy setting, we need to reiterate our opposition to full funding as a means to finance ACC. 
2.2. We are of the view, as were the original designers of the scheme led by Sir Owen Woodhouse, that full funding is an inappropriate and unnecessary approach
. The scheme should be seen as a part of the social support that government provides to its citizens: social compensation, not simply insurance. Indeed it is artificial and often difficult to draw a clear line between health services provided by the government on a Pay As You Go basis from taxation on one hand, and services provided through ACC on the other. 
2.3. There seems no logic as to why injuries caused by accident should be funded from the income from an investment fund where other services such as health, national superannuation and education are (quite correctly) not
. The recent paper, “Why does the Accident Compensation Corporation have a fund?”, by Michael Littlewood, co-director of the Retirement Policy and Research Centre
, summarises clearly the contradictions and risks of this approach and why any rationale in terms of accounting standards is inappropriate and should not be driving decision making.
2.4. Indeed, at a time when the government needs to borrow many billions of dollars to maintain activity in the economy and ride out the recession, and has stopped its contributions to the New Zealand Superannuation Fund, it is absurd that one of its arms is counteracting its stimulatory measures by effectively increasing taxation (through the ACC levies) to significantly increase the size of an investment fund. It would make sense at this time to partially wind down the ACC fund, maintaining sufficient to keep a safe prudential margin to allow for exceptional events and changes in annual costs and to enable some smoothing of levy adjustments from year to year, but use the rest to reduce the level of debt the government is incurring or to continue contributions to the New Zealand Superannuation Fund.

2.5. We therefore favour abandoning full funding. If full funding is persisted with, we support extending the period until full funding is reached. An extension beyond the currently proposed 2019 should be considered. However we see this as a compromise that simply highlights the impracticality of the current situation.
3. Level of levies
3.1. The CTU supports levies being set at a level adequate to ensure the continuation of a strong accident compensation scheme. However the level of increase proposed for the Earner (non-work injuries) levy directly born by workers, at 64.7 percent from $1.70 (including GST) per $100 of earnings to $2.80 per $100 is extraordinary. Even with the proposed legislative and other changes, the increase is still estimated by ACC to be 44.1 percent to $2.45 per $100. These increases are unacceptable given their size and given that the great bulk of the increase is to restore reserves to work towards the absurdity of full-funding. Excluding GST, 78 cents out of the 88 cents increase in the levy for current and future claims is for this purpose. (Some of this is due to changes in actuarial and valuation assumptions; however these estimates would not be necessary in the absence of full funding.)
3.2. They also come at a time when workers are facing increasing unemployment, falling hours of work and limited or zero wage increases. Though inflation is currently low, staples including food and household energy prices have risen steeply (5.4 percent and 4.1 percent respectively in the year to the September 2009 quarter) and particularly affect those on low incomes. 
3.3. The employers’ Work account levies are also proposed to rise substantially. Without the proposed changes they would rise by 44.3 percent, and with the changes 12.2 percent. Of the 44.3 percent increase in the levy funding current and future claims, 39 cents of the 43 cent increase (from $0.75 excluding GST to $1.18 per $100) is due to full funding. 
3.4. The Residual Claims Account portion of the employers’ levy would reduce to well below its current value if it were not working towards full funding. In the current year it is $0.56 per $100; it is proposed to rise to $0.71 per $100.  Doubling the period until full funding would approximately halve the proposed levy to an estimated $0.36 according to ACC (p.48 of the Consultation document). Moving to Pay As You Go would reduce this even further if the existing reserve was retained and gradually liquidated.
3.5. Even though the Work and Residual Claims levies do not impact directly on workers’ disposable income, it can be expected that, as a cost of labour, the size of the levies will be used as a reason for employers to reduce wage increases, and may cause further problems for firms already in difficulties due to the recession.
3.6. The imbalance in the increases between the two accounts is also a concern. 

3.7. Workers will also be affected by the 45.4 percent increase in motor vehicle levies or 10.6 percent if the legislative and other changes are all made. Again, the bulk of the change ($74.98 out of the $85.52 increase in the levy for current and future claims) is due to full funding. 
3.8. We note that the increase in levies due to increased costs is in fact relatively small. The increase in the Earner’s levy to fund the cost of claims is 4.7 percent. For the Employer-funded Work account, the increase is 3.6 percent. While this is above inflation, we understand the reasons for it: increased numbers of claims, increased time on the Scheme, and increasing costs of surgery and medical treatment. We would urge a greater governmental focus on reducing injuries, especially given New Zealand’s worsening accident rate. We also support actions to manage costs down, and to assist claimants to recover more quickly as long as these do not mean inappropriate pressure on people who need more time to recover. In the end, though we would support necessary increases in scheme costs for these purposes. 

3.9. Indeed we resist the claim that this constitutes a “blow-out” in the Scheme’s costs and strongly oppose any cut back in entitlements. We do not believe they are justified by these increases, and address this matter further below.
3.10. We are concerned by the increase in Scheme running costs – 7.7 percent in the Earner’s account and 5.6 percent for the Work account. We note that the largest portion of this increase is for Operating Costs – 10.1 percent and 7.5 percent respectively. While acknowledging that the running costs of the Scheme are low by international standards, we hope that the Corporation will attempt to reduce Operating Costs and ensure they do not continue to increase at such a rate.

4. Setting of levies

4.1. To the degree that levies on earners must increase so quickly, we urge the Corporation to find more progressive ways to spread the impact of these costs. At present the levies are regressive. Not only are they a flat tax, not recognising the greater value of a proportion of income to a low income earner compared to a high income earner, but they are capped: currently at an annual income of $106,473 or a maximum levy of $1,810.04. 

4.2. We submit that the levy should be staggered into levels similar to the personal income tax structure. A lower levy rate should apply at lower levels of income. There should be no maximum cap on liable income or the levy itself.

4.3. Further, many forms of income are currently exempt from the levy. This means that people living mainly on investment income or rents for example may pay little or nothing towards ACC, yet would get the same non-work benefits as wage and salary earners. Given that this account is for non-work accidents and therefore does not have the same link as the work account to income from work, there seems to be little logic for exempting unearned income. Legislative change should be sought to include such sources of income. There are however understandable equity reasons for continuing to exempt pensions and retirement payments.
4.4. As a minor point, we note that the amount allowed for increases in expected liable earnings for both the Work and Earners’ accounts seems very low at 0.3 percent and 0.2 percent respectively if the estimated fall in the number of employees and self-employed of only 0.5 percent is correct. New Zealand Institute for Economic Research Consensus Forecasts in September showed the following projected increases:

	March Year
Percent Change
	2009/2010
	2010/2011

	Private Sector Wages

	2.7
	1.7

	Employment
	-1.8
	0.8


5. Smoothing of levies
5.1. While we appreciate that there have been lower returns on the Corporation’s investments over the recent past due to the global financial crisis (though this is now reversing: the Financial Statements of the Government of New Zealand for the 3 months ended September 2009 reported a gain on the ACC’s investment portfolio of $651 million more than forecast, a rate of improvement which would better than halve the ACC’s unbudgeted increase in net liabilities over a full year). We also appreciate that the methodology used to calculate levies for full funding tries to smooth the changes required, we submit that more could be done in the current circumstances.

5.2. Firstly, returns on investment appear to be quite quickly returning to pre-recession levels. Interest rates are now close to the long-term risk-free interest rate of 6 percent that is used by the Corporation for the expected return on investment to provide for outstanding claims. For example, the bank used by the government, Westpac, is currently offering 5 year fixed-term deposit rates of 6.5 percent. At 2 November, 10 year Government Stock was being quoted at a yield of 5.65 percent on the New Zealand Stock Exchange. In addition, the value of shares and other securities is rising quite rapidly.  
5.3. While we share concerns that the apparent recovery may be fragile and could easily reverse, the risk to the viability of the Scheme’s current operations is negligible given that actual costs of claims for each year are covered by levies, could be cushioned if necessary by what is a very large investment fund, and could be covered by an increase in levies in the following year if necessary with little pain.
5.4. There would therefore be room for the levy setting process to “look through” the recent fall in interest rates and returns, and continue to set levies on the basis of the standard 6 percent rate. If this does in fact lead to a shortfall, it could be recovered when times improve, relieving current levy payers of at least part of the increase during a very difficult time. 

5.5. In addition, the resumption of payments to build a fund that is capable of fully funding future costs has been implemented by a substantial leap in levies, as noted above. This higher level of levies will continue with only very small changes over the next decade for the Earners’ levy, and little change over the next 5 years followed by a significant fall for the Work levy according to charts in the consultation documents. It would therefore be feasible to phase in the increase more gradually, and this will be even more effective if the target for fully funding is extended to 2019.
5.6. Finally, a further step would be to continue with Pay As You Go for at least the “Residual” costs of pre-1999 claims until the costs of those entitlements have been extinguished, as they eventually will be with time (see also paragraph 3.4).
6. Proposed changes 

6.1. A number of changes to the Scheme (“improvement initiatives”) are outlined in the consultation document. Some require legislative change, some can be implemented without change in legislation.

Proposals that can be implemented without legislative change

6.2. The CTU supports initiatives that provide specialised case management to seriously injured clients to improve rehabilitation outcomes. Complete rehabilitation is a founding principle of the Scheme and the CTU supports initiatives that provide opportunities for seriously injured workers to return to work.  However the CTU is concerned that the proposed initiatives for seriously injured clients are in fact for the narrow purpose of reducing long-term weekly compensation claims. Proper rehabilitation and positive outcomes should be the primary drivers for initiatives that aim to rehabilitate injured workers.

6.3. With reference to increasing ACC capacity to manage long term claims, the CTU submits that should be found within the ACC. The long term engagement of Third Party Administrators (TPAs) should be avoided. The experience of using TPAs in the Accredited Employer Programme and in Australia reveals an inferior and possibly more expensive service.   

6.3.1. In 2008, Research NZ
 compared return to work outcomes and claimant satisfaction between claims managed by the third parties and those managed directly by ACC. The research found: "ACC would appear to have a better performing service delivery model than the Accredited Employer Programme based on claimant satisfaction feedback."

6.3.2. The same research found that whilst administrators return people to work faster they were subsequently injured again, indicating people were returned to work before they were ready. Injured workers have experienced a series of problems with administrators under the Accredited Employer Programme. Union member feedback shows that they regularly provide lower entitlements than ACC. Some administrator case managers behave in an unacceptably adversarial manner, and become personal about issues. This is less apparent within ACC.

6.3.3. Communication between case managers and claimants is frequently difficult under the Accredited Employer Programme, with uncertainty around who the decision-maker is, lack of back-up when case managers are absent and difficulty in making the right contact. 

6.3.4. The administrators are also known to routinely instruct claimants to attend an appointment with a preselected specialist, without a meaningful explanation.

6.3.5. The employer-TPA contract should contain provisions to support a claimant's return to work but these contracts are often not transparent or accessible. Altogether there is a lack of consistency across these administrators and the research provides evidence that they act as an additional barrier to people trying to access their legal entitlement.

6.4. The CTU supports improving rehabilitation performance by identifying higher risk claims earlier and using a new service delivery model including a triage function. Commissioning a good practice claims management review is supported along with the introduction of internal innovation hubs. The CTU would like to be involved in these initiatives as a Social Partner.

6.5. Initiatives to better manage treatment costs are supported as the CTU acknowledges the need to avoid any waste in the system. However it is important that claimants are not unduly restricted in their ability to seek appropriate treatment due to co-payments. Charging for medical treatment is counter to New Zealand’s commitment to the International Labour Convention (No. 17).

6.6. While reviewing how much ACC should contribute to a client’s non-injury hearing loss the CTU is not opposed to some cost shifting. The bottom-line should be access to assistance by either the Ministry of Health or ACC.  The CTU opposes the introduction of the 6 percent hearing loss threshold as this limitation constitutes an erosion of the Woodhouse principle to provide comprehensive entitlement regardless of cause. 

6.7. The CTU supports ACC working more closely with General Practitioners to provide services for workers to improve return to work rates. The financial incentives offered to GPs participating in the Better@Work scheme create an ethical issue with regard to medical decision making, in that it could create financial pressure to return workers to work before they are ready. However the initiative is an improvement on the conflict-of-interest that exists within the Accredited Employer Programme which has an innate conflict-of-interest in that such employers gain financially both in terms of reduced payment of compensation and reduced production losses from an early return to work. 

6.8. In addition the review of the provision of elective surgery should not restrict appropriate treatment. The CTU is aware of a growing concern at the rejection of applications for elective surgery and high tech imaging. We understand that access to some services, such as hi-tech imaging  have already been reduced, and there are lengthy gaps when further treatment is required so workers have an interim period of several months when they are neither well nor getting treatment. This can exacerbate the injury.
6.9. Finally ACC’s project to prevent re-injury to reduce the number of clients with multiple or repeat injuries could be a positive initiative. The CTU would like the opportunity to enhance this initiative by being involved as a Social Partner with ACC.

Legislative proposals
6.10. While we will make a substantive submission to Parliament on the legislative proposals, we outline some of our concerns here briefly for completeness and to indicate our views of the costs and benefits of using them to reduce levies.

6.11. The CTU opposes the related proposed legislative changes to reduce the vocational independence threshold of capacity to work from 35 hours to 30 hours per week. This reduction means higher levels of financial pressure will be placed on injured workers as they will lose their entitlement to compensation at a lower threshold. This change is a move away from the Woodhouse principle of real compensation as it creates the potential for workers who are still significantly incapacitated to be excluded from compensation. Some of the cost of this change may be shifted to the Ministry of Social Development as more injured workers will require Sickness or Invalid benefits and would therefore not be a saving to the Crown.

6.12. Another proposed legislative change making it optional for occupational assessors to consider pre-incapacity earnings when undertaking assessments will impact on ACC’s initiatives to improve rehabilitation outcomes.  This proposal is contrary to the Woodhouse principle of complete rehabilitation. The rehabilitation of a person who has been injured at work is incomplete when the desired outcome includes a situation where that person is worse off financially.  To ensure the Woodhouse principle of complete rehabilitation is not unduly eroded, occupational assessors should be required to consider pre-incapacity earnings in determining appropriate work following rehabilitation. 

6.13. The reversal of the 2008 income extensions covering casuals, part-timers, and non-earners will mean these categories of workers will be very negatively impacted. If a person who has been unemployed or dependant on a partner for most of the year, is severely injured within the first two weeks of starting a seasonal job their weekly compensation entitlement could be calculated at a rate that is lower than a welfare benefit. 

6.14. The following is an example of the negative impact of this change. A young mother, who has been financially dependent on her partner for most of the year, undertakes some seasonal work and gets severely injured during the fifth week on the job. Her $450 per week earnings for the four weeks prior to her injury is divided by 4 weeks initially (under clause 36 schedule1(1) ), and she can receive 80 percent of this or $360 for only 4 weeks after the first week of incapacity due to the injury. Then for the rest of her incapacity her weekly compensation is calculated by dividing the total amount of her income over her brief employment, $1800, dividing it by 52 weeks and taking 80 percent of the result. This means her weekly compensation amount is $27.69 per week. This weekly amount is a long way from real compensation for her severe work injury, and is an unacceptable erosion of the social contract that underpins the Scheme.

6.15. Neither does the $27.69 per week compensate her for future loss of earnings as her children get older. Had it not been for the accident, she could have undertaken more permanent work in the future.
6.16. Under the current rules, the young mother would continue to receive $360 for the entire duration of her incapacity.  The government’s proposals will mean this woman receives $332.21 per week less compensation for a severe work-related injury.

6.17. The reduction to the compensation offered in respect of loss of potential earnings is another negative change that is contrary to the Woodhouse principle of comprehensive entitlement.

6.18. The proposal to use holiday pay to abate weekly compensation is an erosion of worker rights. Holiday pay is paid to the worker in respect of time when they had not yet sustained the injury. To then charge this holiday pay against weekly compensation means that moneys the worker has earned/accrued for holidays goes towards the costs of the worker having been injured at work. This is counter to the spirit of compensation for lost wages and any other benefits provided to a non-injured worker under employment. 

6.19. Reversing entitlements for wilfully self-inflicted injury or suicide goes against the original social contract of no fault compensation. ACC states the reason for this change is that ACC is not available for people with illness, including a terminal illness, however, this is simply a matter of where a government decides to draw the line between these situations. It could be argued that some wider social causes are involved in relation to the development of a mental illness that results in self-harm or suicide. The ACC scheme acknowledges these social causes and provides collective responsibility for the costs of the injury.

6.20. The CTU opposes proposals to enable the government to create regulations to introduce experience rating and risk sharing. Rewarding employers for lower claim rates creates incentives to cover up accidents or disguise them as non-work incidents. Experience rating creates extra administrative costs and more contested claims and disputes and overly aggressive practices often take place to encourage workers to return to work before they have fully recovered. This effectively shifts risk onto workers.
6.21. Risk sharing may mean that some cost is placed on employees by way of an excess. This will create an undue financial barrier to medical treatment for some workers. 

6.22. Another form of risk sharing is an extension of the Partnership Programme to allow medium sized businesses to take on some of the risk of an employee becoming injured at work, and to provide a proportion of the compensation payment due to that employee. The primary problem with the risk sharing arrangements in the Partnership Programme is that a clear conflict-of-interest exists. When an employer is responsible for decisions over their employees’ claims, there is an overwhelming incentive for employers to decline cover. A decline does not affect their bottom line or their safety record. 

7. Consultation

7.1. We note with concern the loss in consultation processes available to the Corporation. The CTU was represented on the Levy Setting Stakeholder Reference Group which we believe served as a useful sounding board and source of external expertise, particularly from Business New Zealand, the Automobile Association and ourselves. That was not consulted over the current levy setting process, and appears to have been wound up.
7.2. In addition the statutory basis for two Ministerial advisory panels is proposed to be removed as part of the legislative changes. Both panels will be abolished. These have been a valuable avenue for advice to be made available from experts as well as monitor the incidence of accident or injury and the funding to cover such claims.
7.3. These appear to be a trend that if continued will progressively cut the Corporation off from interested parties, and make finding solutions to difficult problems like the current one even more problematic. 

7.4. We submit that it is important that ACC maintain a variety of both formal and informal links and channels of communication with the CTU and other interested parties.

8. Conclusion
8.1. The CTU does not believe there is a “blowout” in ACC levies other than that caused by the move to full funding. There are rises in costs which are significantly higher than inflation, but many of these have causes outside the control of the ACC Scheme, including rapidly rising medical costs and an unacceptable rate of work injuries and deaths.  
8.2. We oppose the move to full funding but have suggested ways to mitigate its immediate effects. If full funding is used we support extending the period for its phase-in, but submit that this time should be longer than what is proposed.
8.3. We also submit that fairer ways to share the cost of levies must be found by moving away from the capped, single percentage structure to create a more progressive form of charging.

8.4. We support some of the proposals suggested by ACC to contain costs and have offered our assistance with these, but have concerns about others which threaten aspects of the Scheme. We do not believe these actions, nor the proposed legislative amendments (other than extending the period until full funding is reached) are necessary or advisable and oppose them.

8.5. Finally, we are concerned by the increasingly limited consultation processes used in making decisions about the Scheme. 

� Data from Hamalainen, Paivi; Saarela, Kaija Leena; Takala, Jukka, Global trend according to estimated number of occupational accidents and fatal work-related diseases at region and country level, Journal of Safety Research 40 (2009) 125-139, published by the US National Safety Council and Elsevier. Quoted in “Why does New Zealand have one of the highest workplace accident rates among developed countries?” by Dave Feickert.
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