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1. Introduction
1.1. The New Zealand Council of Trade Unions – Te Kauae Kaimahi (CTU) is the internationally recognised trade union body in New Zealand. The CTU represents 39 affiliated trade unions with a membership of over 350,000 workers.

1.2. The CTU acknowledges Te Tiriti o Waitangi as the founding document of Aotearoa New Zealand and formally acknowledges this through Te Runanga o Nga Kaimahi Māori o Aotearoa (Te Runanga) the Māori arm of Te Kauae Kaimahi (CTU) which represents approximately 60,000 Māori workers.

2. Summary

2.1. The CTU is particularly concerned by the potential for wealthy individual and corporate interests to influence the electoral process, either through financial support for political parties (anonymously through secret trusts or overtly) or financing their own third party or parallel campaigns.

2.2. On this basis, the CTU supports caps on, and regulation of, donations to political parties and caps on, and regulation of, the spending on electoral advertising by third parties.

2.3. As a consequence the CTU generally supports an increase in the level of state funding for political parties.

2.4. The CTU supported much of the intent of the Electoral Finance Act, and in particular its stated purposes to, “prevent the undue influence of wealth on electoral outcomes,” and, “provide greater transparency and accountability on the part of candidates, parties, and other persons engaged in election activities in order to minimise the perception of corruption”.

2.5. Under the Electoral Finance Act the CTU registered as a third party for the 2008 General Election.  That experience identified some particular issues that the CTU would like to see acknowledged in any future electoral legislation. 

3. Guiding principles

3.1. The CTU generally supports the six guiding principles outlined in the Issues Paper. However, we can see two areas that might benefit from further clarification.

3.2. First, it is not clear that the scope of Principle 4 – Transparency and, especially, Principle 5 – Accountability is intended to extend to third parties. The CTU believes that third parties should be explicitly within their ambit.

3.3. Secondly, while it is potentially within the scope of the principles of Equity and Participation, the CTU sees value in an electoral system that actively supports and creates space for smaller voices in the political system. State funding and administrative requirements for registration will potentially focus resources on larger, established political actors to the detriment of diversity.
3.4. As financier George Soros noted in his address to the World Forum on Democracy in 2000, “Perhaps the greatest threat to freedom and democracy in the world today comes from the formation of unholy alliances between government and business”.

4. Constituency candidate and political party funding 

4.1. At the level of principle the CTU does not think that anonymous donations to either constituency candidates or political parties should be permitted.

4.2. The 2005 General Election took place before the Electoral Finance Act and, therefore, took place under much of the current framework (following the repeal of that Act). In The Hollow Men, Nicky Hager notes, “The whole structure of party funding has built-in incentives for party officials and politicians to be secretive and deceptive about the sources of their money”
. These incentives pose a very real risk to the ongoing legitimacy of our electoral system.
4.3. However the CTU recognises that requiring candidates and parties to be able to attribute every donation – down to every one dollar raffle ticket – is impractical and imposes an unacceptable administrative burden on parties and candidates.

4.4. In that context, the CTU would still like to see the thresholds for anonymous donations lowered to their lowest practical level. In the CTU’s 2007 submission on the Electoral Finance Bill we proposed a threshold of $500. In The Hollow Men, Nicky Hager proposed a threshold as low as $25 dollars.
 
4.5. We recommend he same threshold should extend to donations by intermediaries such as trusts.

4.6. In this context the CTU recommends removing the protected disclosure provisions. The CTU does not accept the argument presented in the Issues Paper that limiting anonymous donations “unreasonably restricts donors’ privacy and right to freedom of expression”. While protected disclosure provisions could help to prevent a series of anonymous donations from one source exceeding the cap on donations, the CTU believes that any potential benefit will be outweighed by the fundamental need for transparency of all donations to political parties. 
4.7. We consider that the threshold requiring parties or candidates to disclose donations should be the same as the threshold for anonymous donations. The CTU cannot see any need for a difference between the thresholds for anonymous donation and required disclosure by the recipient of that donation – if a donation cannot be anonymous then the source of that donation should be clear to the public. Any difference between the two thresholds creates an unhealthy incentive for political parties to withhold information about donations that would be contrary to the principle of transparency. 

4.8. As well as lowering and alignment of thresholds, the CTU fully supports a limit on donations from a single source.
4.9. The CTU’s 2007 submission on the Electoral Finance Bill proposed a model for the value of that threshold that was equivalent to one sixth of the average New Zealander’s income from all sources as per the New Zealand Income Survey. As at June 2008 the average weekly income from all sources for all people 15 years and over was $684.00, equating to an annual income of $35,568. One-sixth of this income is $5928. Tying the calculation to an official statistic would allow the figure to be automatically adjusted for inflation.

4.10. The CTU also supports a prohibition on donations from overseas organisations and individuals not eligible to register in a New Zealand election. Whether or not those organisations or individuals make a significant contribution to New Zealand’s economic activity is not a relevant measure. The right to participate in the electoral process is a far more fundamental right than one based on capacity for wealth creation.
4.11. Beyond non-New Zealand individuals and overseas companies or organisations, the CTU does not believe that companies and organisations (including trade unions), in which ownership and management are controlled by people eligible to register for the election, should be excluded from making donations. However, they should be subject to the same cap as any other individual.

5. Public funding

5.1. The CTU supports public funding for political parties. The support is based on a number of factors.

5.2. The CTU agrees with the 1986 Royal Commission on the Electoral System when it stated, “... our political parties are faced with an ever-growing struggle to remain financially competitive and to fulfil their wider functions of policy development and political education.... if election and other costs outstrip the capacity of ordinary party members to meet them, parties may be forced to rely on institutional sources, such as corporations or trade unions, to fund their activities. We consider that too great a reliance on such sources would be detrimental to our democracy and might, in the long term, lead to corruption of our political process or at least to the suspicion of such corruption”.

5.3. Given the state already provides a significant amount of support for the electoral process (in particular through Vote Parliamentary Services and the Broadcasting Allocation) it would appear that state funding is not inherently unhealthy for the political system.

5.4. Furthermore, even with a significantly lower cap on the total amount donated by an individual or organisation, campaigning by political parties that was entirely privately funded would favour parties with wealthy backers and create heightened risk of undue influence by those with greater financial resources.

5.5. As the CTU’s 2007 submission on the Electoral Finance Bill stated, “It is far preferable to front up with a small amount of money and prevent parties from accessing millions in secret and corporate money”.
5.6. In terms of how state funding would be allocated, the CTU would support funding formulas that included such features as measurement of party membership or (given the proviso of a suitably low cap on donations by any one individual) matching of private funding to increase accountability in the spending of public money.

5.7. The CTU continues to support the allocation of radio and television time during elections by democratic methods as opposed to ability to pay.
6. Regulated campaign period

6.1. The CTU’s 2007 submission on the Electoral Finance Bill supported a regulated campaign period from 1 January in order to prevent parties pre-empting a traditional election period.

6.2. However, as a registered third party in the 2008 General Election the CTU experienced the administrative demands imposed by a 1 January regulated period.

6.3. As a result the CTU is supportive of any efforts to efficiently manage compliance within the regulated period. The CTU would also consider a regulated period that was longer than the three months established by the Electoral Act but shorter than the period imposed by the Electoral Finance Act – six months before an election is one option. However, to avoid confusion such a move could be coupled with a fixed election date.
6.4. Another way to assist compliance in the regulated period would be to provide a quick and easy way for third parties, in particular, to obtain a determination as to whether a form of communication or particular wording would be counted as electoral advertising. Perhaps the Electoral Commission could be funded and be given the power to provide such a service.
7. Advertising

7.1. The CTU’s 2007 submission on the Electoral Finance Bill stated that the definition of election advertising must only capture material that is aimed at procuring a vote for or against a party or candidate, or for a change or retention of a government overall. A significant proportion of union activity involves communicating with members in the workplace and this communication must regularly address a range of public policy issues. Unless there is a specific focus on communication primarily aimed at altering decisions about how a vote is cast, a significant amount of legitimate communication between unions and their members will be impeded.

7.2. In relation to declaring the costs of advertising spending, the CTU believes that, for the sake of administrative simplicity, only external costs in the production of advertising material should be included. Internal staff time should not be counted.
7.3. Given the presence of spending caps and the plethora of new avenues for advertising, the CTU believes it would be preferable for the definition of advertising to be relatively broad and generally “media neutral”. A limited positive list of media would create bias in favour of unlisted forms of communication and prompt greater opportunity to circumvent spending caps altogether.
7.4. The CTU would also like to note a key concern raised by the operation of the Electoral Finance Act during the 2008 General Election campaign, namely the way the cost of advertising material supporting a particular political party was counted towards the spending caps of both the third party producing the material and the political party being endorsed by that material.  

7.5. The CTU recognises the need for authorisation from political parties where third party advertising seeks to endorse a political party’s policy. Without this check, there would be a risk that third parties could misrepresent the views of those parties. However the way in which the cost of that material is allocated towards spending caps is unfair in two ways. 

7.6. First, there is double counting of the spend in relation to positive advertising. Third parties must account for all their advertising spending. At the same time material that could be interpreted as supporting a particular party has to be counted in the spending of that party. So called “attack” advertising would not be treated in the same way.
7.7. Secondly, this also creates an administrative anomaly whereby political parties and third parties cannot act independently. While the cost of a piece of advertising might fall within a third party’s own spending cap, it could be rendered illegal by pushing a political party’s spending over their cap – where the third party has no control over the political party’s spending decisions. 
7.8. The CTU suggests that, as long as there is stringent transparency, reasonable spending caps and beefed-up enforcement and penalties around collusion and electoral corruption generally, third party advertising should be independent of the party spending cap.
8. Parallel campaigns

8.1. The CTU fully supports the regulation of individuals or groups who participate in an election campaign but are not standing for election.

8.2. The activities of the Exclusive Brethren in the 2005 General Election highlight the need to regulate third parties to ensure third party advertising cannot dominate or lead to confusion about advertising by political parties actually contesting the election.
8.3. Regulation is also important in terms of transparency. It is not sufficient simply to require parallel campaigners to disclose their name on political advertising and it is important to record and aggregate the scope of their activity. Therefore groups who spend over a certain amount should be registered. Perhaps an amount equal to the cap on individual donations would be appropriate (as stated earlier in this submission, the CTU proposes a level of approximately $5928 calculated as a proportion of average annual income).
8.4. The CTU would also like to see a further consideration of disclosure statements on electoral advertising. While clearly identifiable names and legitimate addresses are vital to ensuring transparency, having to display an individual’s home address does place a particular burden on that individual. The CTU suggests the adoption of some form of verified and unique identifier that can be referenced by the public and that might avoid such a public communication of an individual’s home address.
8.5. The CTU’s 2007 submission on the Electoral Finance Bill also supported a third party spending cap of $100,000. We continue to support this.
8.6. As with political donations, the CTU opposes allowing overseas organisations or companies to register as third parties.

8.7. Beyond this exclusion of foreign entities, there is an important need to protect the fundamental right for anyone to express their opinion and have their say on the issues as part of an election campaign.

8.8. During the 2008 General Election the National Party contested the right of the Engineering, Printing and Manufacturing Union to register as a third party because the Union’s secretary was a member of the Labour Party board. 

8.9. Historically political parties have had ties to trade unions and, in particular, the New Zealand Labour Party was founded as a political arm of the trade union movement (with some trade unions currently affiliated to the Labour Party). That said, trade unions play a vital independent role in a democratic society representing the interests of working people, and by their very nature unions address political issues. Unions are rightly proud of their independence from state or corporate interests. Equally it is a legislative requirement for unions to have democratic rules for representing the interests of their members under the Employment Relations Act. As such, any restriction on union’s right to campaign during an election, as was attempted by the National Party in their legal challenge to prevent the EPMU registering as a third party, would be unacceptable. 
9. Monitoring and compliance

9.1. The CTU’s 2007 submission on the Electoral Finance Bill supported a significant increase in fines for breaches of electoral finance rules on the grounds that “penalties for illegal and corrupt practices… from the current Electoral Act do not act as a significant enough disincentive to break the law [given]… it is a arguable that electoral law is one of our most important constitutional laws”.
10. Other issues – communication with union members in the public sector

10.1. There is a need for clear protection of the right of unions with members in the public sector to be able to communicate with those members on political issues during the election campaign.

10.2. During the 2008 General Election a number of public sector employers sought to prevent state sector unions from communicating with their members because the venue or medium for that communication was, in effect, provided by the state agency. This overly conservative approach unfairly restricted the legitimate activity of unions and the democratic rights of members to engage in the political process through their union.

10.3. While there is a legitimate place for specific rules around the activities of state agencies during an election campaign when staff are carrying out their official roles, these rules cannot cut across the right of employees in state agencies, in their capacity as members of a voluntary trade union, to communicate with their union on any issue, including political issues and elections.  Such restrictions we believe unfairly limit these workers’ rights to freedom of association.
11. Conclusion

11.1. The CTU’s primary concern with current electoral law is its inability to prevent the undue influence of wealthy interests on an electoral outcome.
11.2. Primarily this is a result of two problems. First, a failure to effectively limit (or even make transparent) donations to political parties from particular sources. Secondly, an inability to monitor the activity of third party electoral campaigns.
11.3. The Electoral Finance Act 2007 included components designed to address both these concerns. The repeal of that Act means electoral law no longer has tools to address those problems and the issues raised by the activities of the Exclusive Brethren in the 2005 General Election, for example, remain.
11.4. The CTU recognises the Electoral Finance Act was not perfect. Unions experienced a number of practical challenges meeting its requirements. However unions remain generally supportive of its intent.
11.5. Any reform of our current electoral law must not fail to tackle the threat to the legitimacy of our electoral system posed by the pernicious impact of big money and secret agreements.
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