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1. Introduction

1.1 The New Zealand Council of Trade Unions – Te Kauae Kaimahi (CTU) is the internationally recognised trade union body in New Zealand. The CTU represents 40 affiliated trade unions with a membership of over 350,000 workers.

1.2 The CTU acknowledges Te Tiriti o Waitangi as the founding document of Aotearoa New Zealand and formally acknowledges this through Te Runanga o Nga Kaimahi Māori o Aotearoa (Te Runanga) the Māori arm of Te Kauae Kaimahi (CTU) which represents approximately 60,000 Māori workers.

1.3 The CTU welcomes this opportunity to make a submission.

2. Executive Summary
2.1 The CTU has consistently raised the risks of a free trade agreement with China. However we have also recognised that the overwhelming majority of the countries in the world are negotiating free trade agreements and already some 2000 have been signed. The CTU has opposed unilateral reductions in tariffs. Given the huge reductions in tariffs as a result of prior unilateral reductions, we have acknowledged that a managed and mutual reduction in tariffs in a bilateral context can result in benefits in some sectors alongside disadvantages in others.

2.2 The CTU is opposed to a neo liberal approach to free trade that seeks to break down any barriers to the unfettered access by multinational corporations to land, resources, workers, culture, plant life and so on. We oppose a globalisation agenda that treats labour as a commodity, weakens food security and prohibits nations from controlling their economies in the interests of their people. 

2.3 The CTU has been actively engaged throughout the NZ-China FTA negotiation process. This has included a submission in 2004, many meetings with government officials, a fact-finding delegation to China, promotion of a manufacturing strategy for New Zealand in the context of the FTA, and many meetings of unions to discuss the issues raised by the FTA negotiations.
2.4 In addition, many union members have raised the issue of the China free trade agreement at meetings.

2.5 As the negotiations neared completion the CTU was focussed in particular on the Labour MOU, the tariff phase down in New Zealand and temporary migration under Mode 4. 

2.6 The CTU has called for a review of the Trade and Labour Framework and has also questioned how effective the Labour MOU will be when complaints about labour standards are raised.
2.7 We have opposed in principle the inclusion of temporary migration as part of a trade agreement. That is not because the numbers cause much concern but because we do not support bound commitments on migration which should remain more flexible so it can adjust to current labour market conditions. We have suggested ways that the temporary migration under the FTA could be implemented.
2.8 The CTU has called for a reinvigoration of industry strategies in manufacturing as well as support for workers disadvantaged by the tariff phase down.
2.9 We have raised concerns about the Investor/State arbitration provisions in the Treaty.

2.10 We have also raised questions about the impact of further services liberalisation on the ability for New Zealand to regulate in the public interest.
3. Background
3.1 The CTU submission at the beginning of the FTA process back in 2004 raised a long list of concerns about labour rights, tariff reductions, acknowledgement of Te Tiriti o Waitangi, protection of public services, and investment issues. 
3.2 However, we did not say that the Government should avoid any free trade negotiations. With around 2000 free trade agreements in existence and many more being negotiated, it was not a credible stance in our view to say that New Zealand should stand aside from this process. 

3.3 Of course we accept that this position is open to criticism. But as a small trading nation that has (mistakenly in our view) already liberalised trade to a huge extent on a unilateral basis, it is difficult to see how it is in New Zealand’s interests at this stage to leave all bilateral trade negotiations to other countries. 
3.4 The CTU policy approach on trade matters is to agree with rules-based trade but question the substance of many current rules, the processes for negotiating the rules, the inequalities of bargaining power, the inclusion and exclusion of certain issues, and the uneven enforcement of rules. The CTU recognises that in a multilateral context, New Zealand is one country among many. We have consistently argued the dangers of the proliferation of bilateral preference agreements compared with a stronger emphasis on the multilateral negotiations where all WTO countries agree to changes. However we recognise that many countries are now engaged in free trade negotiations. In a bilateral negotiation, although the impact on global trading relations are less significant than in a multilateral context, we expect to see a much stronger reflection of New Zealand policies and practices, even when negotiating with a much larger country. 
3.5 We have opposed a neoliberal approach to free trade as stated above and prefer instead to push for fair trade.
3.6 We believe further that New Zealand’s international trade and investment policies should be driven by and be consistent with its economic and social development policies. We have also argued consistently for transparency and comprehensive cost-benefit analysis in relation to any proposed trade agreement.
3.7 For the NZCTU, any analysis of the relative merits of a trade agreement or closer economic partnership must be based on empirically sound research, properly conducted net benefit analysis, and include consideration of:
· employment effects in New Zealand;

· adherence to core labour standards;

· the contribution any proposed agreement will make to sustainable economic development in NZ;

· the impact on public and social services;
· the extent to which the agreement is based on principles which will advance equitable trading relations between countries;

· Treaty of Waitangi.
3.8 We seek rigorous social and economic analysis of trade agreements so that the benefits or otherwise can be determined. We believe that trade agreements should not take effect unless they are fully ratified by Parliament. 
3.9 As stated above, in our original submission on the proposed free trade agreement we raised numerous issues:

· We questioned the trade model being used. In developed economies most of the profits in trade come from intra-industry trade in manufactured products. This means that, instead of a model where one country is the ‘farm’ and another is the ‘factory’ which is a crude version of the comparative advantage model, both countries specialise in a range of differentiated products within the same industries. Under a differentiated intra-industry trade model, there is no reason why New Zealand could not both export and import elaborately transformed manufactured goods – which we do. And this dimension can be added to the strength of our agricultural base and also make us less dependent on commodity prices which are more elastic than for manufactured goods.
· We noted that at that time the manufacturing sector employed 292,600 workers compared with agriculture and forestry with 143,700 workers. We said that the proposal through a NZ-China FTA to accelerate economic integration with China sends a depressing message to New Zealand manufacturers. There may be some that find new markets in China. Food manufacturing is a possibility. But for those manufacturers that have survived the restructuring of the 1980s and 90s, the decline in the skill base, the removal of tariffs, and the competition from cheap imports so far – the message seemed to be that it was going to get even harder.

· We said that the CTU believes it is contradictory to, on the one hand, have an economic development strategy to promote manufacturing jobs in New Zealand, and on the other hand have a trade policy that risked the opposite result. 
· We argued that the manufacturing sector needs a strong base to build value-added exports. There are significant benefits from a well-developed manufacturing sector including higher levels of R&D, greater rates of productivity improvement relative to other sectors, better learning and development when manufacturing and market are closer together, multiplier effects from links with other parts of the economy, and the importance of manufacturing to services growth. These benefits are in addition to the importance for employment and regional development.
· We submitted strongly on the issue of the removal of tariffs and noted the damaging effect of unilateral tariff reductions. We pointed out that hours worked in TCF sectors fell by 57% from 1986 to 2001 and that the proportion of total textile, clothing, footwear and carpet imports into New Zealand, that are sourced from the People's Republic of China has grown from 45% in the June 2000 year to 60% in the June 2004 year.
· We said that an FTA with China would be a significant test of the relevance of the New Zealand Trade and Labour Framework promulgated in 2001. 
· We also raised many other issues on services (including specific concerns about Mode 4), non-tariff barriers, investment, anti-dumping mechanisms, transparency in government procurement, Te Tiriti o Waitangi, and intellectual property. 
3.10 The CTU submission also set out issues in relation to workers’ rights in China in the context of core labour standards. There is debate in the international union movement on how much to engage with the ACFTU. There are major concerns about multinational investment in China which attempts to take advantage of low wages and limited worker rights. There are many criticisms of the treatment of internal migrant workers, the use of prison labour, withholding of wages, and dangerous working conditions. 
3.11 There have been some changes. First of all there is a much improved new employment law (Labour Contract Law). From January 2008, the law stipulates that employment contracts must be put in writing within one month of employment. It also says that employers must fully inform the worker of the nature of the job and of their working conditions and compensation. Furthermore, it limits the ability of employers to use temporary labourers. There is a feeling the new labour law is more likely to be enforced than the old and, in particular, will be enforced against foreign companies. In fact quite a few overseas firms objected to the new law. This included a concerted campaign by the US Chambers of Commerce to undermine the new legislation.
3.12 This means that the CTU is well aware that while there are improvements in China, there remain major concerns about worker rights. 
3.13 We also recognise that there are major concerns about human rights more generally in China. The CTU agrees with the Government that while strenuous protests should be made about such issues, unless there are internationally-supported trade sanctions, it is difficult to see how New Zealand could take a stance of trading only with ethical countries in terms of human rights.  Australia is our largest trading partner and the USA the second biggest. Both of those countries sent troops to Iraq. The USA has clearly been torturing prisoners at Guantanamo Bay. 
3.14 Given the reality that the Government was negotiating a free trade agreement, the CTU focus has been on the stance the NZ Government should take in the negotiations and in particular the risks to workers from a free trade agreement with China. We raised issues about the need for an effective labour rights provision that was an enforceable part of the agreement, the longest possible phase down period for the remaining tariffs in New Zealand, and assurances that there were caps and rules on temporary migration. 
3.15 It is the CTU view that our key concerns were taken on board. There is a Labour MOU. There is a reasonable phase down period on sensitive tariffs in New Zealand. There are caps and rules on temporary migration. 

3.16 But while the deal may be the best possible under the circumstances, that does not mean we are have no remaining criticisms or concerns.

3.17 We also recognise that there is huge international interest in this agreement. That is certainly the case in the global union movement. It is important that this agreement is thoroughly analysed in a New Zealand context – but also in view of subsequent negotiations with China by other countries.

4. Key issues

4.1
In this submission, we are highlighting some key issues. There are: the Labour MOU, temporary migration, tariff phase down and investment.
5. Labour Memorandum of Understanding

5.1 The CTU acknowledges that it is an achievement that China has signed an enforceable government-to-government agreement on trade and labour. We believe however that there is no reason to set the labour memorandum out as a separate document. It should be inside the main text.

5.2 We intend to participate actively in the development of co-operative activities under Article 2 of the agreement. We also welcome the specific acknowledgment of a union role in the text. There has already been a very successful programme for a Chinese delegation on mine safety that was conducted last year.
5.3 This project had as partners the NZCTU, the EPMU, the Department of Labour, Solid Energy Limited and the Chinese State Administration of Work Safety (SAWS). It involved a delegation from China to Huntly in April 2007 and a visit to China by two health and safety experts from New Zealand. The Chinese Government supported this project in the knowledge that the unions were closely involved in the entire project and had initiated the proposal. The specific project has been concluded but this model is now being expanded with support from other countries.
5.4 In the Labour MOU text, we also welcome the fact that any “consultations” over the interpretation or application of the agreement can result in a meeting of the Parties within 90 days. 
5.5 But the weakness in the text results from the lack of specific reference to core labour standards. It does refer to “commitments under the ILO Declaration on Fundamental Principles and Rights at Work and its Follow Up” and that is intended to cover core labour standard matters. But a major test for the MOU will be around what happens if a complaint is made that a good or service traded under the FTA has been produced under labour conditions which breach core labour standards. Given the issues around forced labour and other gross breaches of worker rights, it must be only a matter of time before such a matter is raised.
5.6 We intend to work with the Labour Department on how the Labour MOU will be put into effect in such circumstances.

5.7 Chinese labour law including the new Labour Contracts Act do provide a reasonable framework. But enforcement is a real problem. The Labour MOU will only make a very small difference to labour rights issues in China – but it does give a channel for unions in New Zealand to protest about the labour conditions of workers producing goods and services sold under the agreement. 
5.8 Our view is that we need to support the many strikes and other protest actions of workers in China as well as work wherever practicable with the All China Federation of Trade Unions which we acknowledge is controlled by the State. 
5.9 New Zealand is not immune from labour abuses.  We had the Employment Contracts Act from 1991 to 2000. There are gross breaches of fair treatment by New Zealand employers also. And our health and safety standards still leave much to be desired.  So the CTU also acknowledges that the Labour MOU is not a ‘one-way-street’. It is a mechanism to evaluate and monitor labour conditions in both countries. 
5.10 We also recognise the value, in a New Zealand context, of an enforceable Article in the Labour MOU which says that “the Parties recognise that it is inappropriate to encourage trade or investment by weakening or reducing the protections afforded in domestic labour laws, regulations, policies and practices”.
5.11 We believe it is now timely to review the Trade and Labour Framework the Government announced in 2001. In our view it needs to be strengthened to require more specific reference to core labour standards and stronger provisions to deal with complaints.

5.12 In addition, it is important that the Labour Department resources are increased so that there can be effective engagement in the context of co-operative activities in the context of existing trade agreements.
6. Temporary Migration

6.1 The CTU opposes binding commitments on migration being made in the context of a free trade agreement as a matter of principle. That is because we believe that migration policy and practice should be more flexible and able to respond to labour market conditions rather than being locked into a Treaty. The CTU also believes that pressure will mount from other countries for temporary migration (movement of natural persons) to be agreed in trade agreements. 

6.2 We also consider it ironic that when it is so difficult to get precise wording on labour rights in a memorandum, there is specific wording on the international movement of workers (natural persons).

6.3 However, we do acknowledge that concerns we raised about temporary migration in construction and maritime services were taken on board and excluded from the specified skill occupations.

6.4 In addition, the system of caps with 1000 overall and 100 within each of 20 identified sectors ensures minimal overall impact on the NZ labour market. 

6.5 We have not opposed either the working holiday scheme or the temporary migration in areas such as Mandarin teachers, tour guides traditional Chinese medicine, Chinese chefs and martial arts coaches. Our concerns have been in relation to bound commitments in respect of skilled 
workers to work in specified skilled occupations.

6.6 We note that when the review takes place in five years, there is no requirement that the 20 occupational categories must be, as they are now, from the long term skill shortages list. The NZ Government must insist that the current rule remains in place.

6.7 It is also difficult to see how such an isolated and unilateral approach to skilled migration can link migration to a broad skill development strategy. While the numbers are small, they are large enough to impact on individual employers and distort their approach to longer-term training.
6.8 We understand that employers making use of the temporary migration provisions of the FTA must have a bona fide job offer at market rates. There is clear evidence that Immigration New Zealand already have great trouble establishing market rates – often resorting to a broad range of rates. Even then, given the low incidence of collective bargaining and the lack of industry agreements, we are not confident that the market rates will be adequate. If New Zealand employers are to have increased access to temporary migrant labour, that is another reason why we need secure industry agreements setting out base pay and conditions. There have been, for instance, major concerns about migrant nurses working for low pay rates in the aged care sector.
6.9 Finally, given the major concerns about Mode 4 in the context of trade negotiations, we urge the New Zealand government to adopt a best practice approach. This should include a tripartite overview of temporary migration, recognition that migrant workers are vulnerable workers, guaranteed access to independent advice for temporary migrants, leaflets in the relevant languages setting out employment rights, pastoral care, and an induction process. 

7. Tariff Phase Down
7.1 The CTU pushed for the longest phase down possible in respect of remaining tariffs on whiteware, textiles, clothing, footwear and carpets. We believe that the phase down is over a reasonable period and is much preferred to unilateral tariff reductions to achieve APEC goals. 
7.2 Following the launch of the NZ-China Free Trade Negotiations, the CTU and several unions called for greater action to support manufacturing. This resulted in a combined process with the Government (led by NZTE), manufacturers and unions to look at the basis for a modern and sustainable manufacturing sector. The report (Manufacturing Plus) and the new Manufacturing Advisory Group set out a sound basis for progress. But it needs continued support and encouragement.
7.3 We hope that some parts of manufacturing, including TCFC, will be able to increase exports into China. However, the reality is that the phase down of remaining tariffs will make it more difficult for NZ firms to compete in the domestic market with imports from China. The CTU wants to see a reinvigoration of the TCFC industry strategy initially launched in 2002. In the context of the NZ-China FTA, it is important that the aims and aspirations of the TCFC Partnership are critically examined to see what further steps are needed, including Government assistance as appropriate. 
7.4 In addition, the CTU will be working with the National Distribution Union on a proposal to support any workers disadvantaged by the phase down in tariffs. Our view is that if the overall effect of the FTA is to benefit the New Zealand economy, then it is vital that some of those benefits are, in effect, used to support those disadvantaged.
8. Investment

8.1 There are several concerns about the investment sections of the Treaty. In particular, Investor/State arbitration provisions expose New Zealand to claims for damages based on ‘regulatory takings’. It is recognised that the text includes provisions to exclude frivolous claims, consolidate claims, and avoid punitive damages. However, the meaning of terms such as “severe” and “disproportionate to the public purpose” in Annex 13 and “fair and equitable treatment” under Article 143 are open to interpretation.

8.2 The provisions leave open concerns that they can be used to challenge, or make unaffordable, measures taken by New Zealand governments in the interests of New Zealanders. This has been confirmed by US international trade law expert, Professor Matthew Porterfield of Georgetown University
. 

8.3 As well as warning against the expropriation provisions of the agreement, Porterfield notes that “Article 143 – ‘Fair and Equitable Treatment’ … has been the basis for more successful claims by foreign investors against governments under investment agreements than provisions regarding ‘indirect expropriation.’ Fair and equitable treatment has been interpreted by international tribunals to include a right to a ‘stable and predictable regulatory environment,’ which has been used to successfully challenge changes in regulatory and tax standards.” 

8.4 Measures such as the recent change to the Overseas Investment Regulations extending the criteria to Strategic Assets on “sensitive land” could be challenged on this basis.
8.5 The CTU understands that the NZ Government was motivated by protecting NZ investments in China. However, given the propensity for Chinese investment throughout the world, there are real risks in agreeing to arbitration provisions. For instance, the previous National Government opened up the ACC to private competition for work cover. When the Labour-Alliance Government abolished that, there would have been a risk of an overseas company seeking damages if a trade agreement applied with investor/state arbitration provisions. There are many other possible examples such as electricity regulation, and environmental measures.

8.6 Further, these arbitration provisions can be hugely expensive and time consuming. Very few New Zealand companies would have the resources to make use of them. On the other hand, there are many Chinese companies, and companies with a presence in China (including Hong Kong), which are large enough for these provisions to be an attractive option.

9. Services

9.1 The CTU requests that this Committee also examines commitments made in respect of services (in addition to Mode 4 commitments) under this Treaty.

9.2 There is a reservation that states “Unbound for enterprises currently in State ownership”. This only protects those assets in state ownership in 2008. We presume that the reference to the Accident Rehabilitation and Compensation Insurance Act 1992 does cover the current status of ACC as amended since 1992. 
9.3 We note also sectoral commitments in relation to: aircraft repair and maintenance services; maintenance and Repair of office machinery and equipment, including computers; other Computer Services; duplicating Services; Construction and Related Engineering Services,  Installation and Assembly Work and Building Completion and Finishing Work;  Education Services in relation to Other Education’ such as training provided in private specialist language institutions, language assessment services provided through private Chinese language testing centres, tuition in subjects taught at the primary and secondary levels, provided by private specialist institutions operating outside the New Zealand compulsory school system. 

9.4 The CTU is concerned if the effect of such commitments is to limit regulatory options in these areas.
9.5 The commitments on environmental services (while they exclude the collection, purification and distribution of water, including water for human use) do cover waste water management, waste management, protection of ambient air and climate, noise and vibration abatement, protection of biodiversity and landscape, and ancillary environmental services.

9.6 While the commitment in the substantive aspects of these sectors is where contracted by private industry only, the consultancy aspect is fully committed and could affect the ability to regulate in the area of project and policy advice in these areas. For private industry, it appears that the government (including local government) could not require a company to use a state/local government  agency to, for example, carry out inspections related to environmental matters (such as noise or pollution) or clean up a polluted land area where there is competition in providing those “services”.    
9.7 We request that the Committee analyse the impact of these commitments.

10. Other Matters

10.1 In such a comprehensive agreement, there will be other matters that arise. We have only focussed on a few issues of direct concern. But we welcome the scrutiny of this Committee to highlight other potential areas of concern.

10.2 For instance, there could be concerns about product safety standards that have not been adequately covered. 

11. Conclusion

11.1 The CTU welcomes the scrutiny of the Treaty by this Committee of Parliament.

11.2 We have attempted to outline the stance the CTU took during the course of the negotiations, the key issues we raised with the Government in general and MFAT in particular, and our remaining concerns.
11.3 We hope that the Committee addresses these concerns and supports the suggestions we have made in relation to trade and labour, support for industry development and assistance for affected workers in manufacturing in general including the TCFC industries, and implementation of Mode 4 arrangements.
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