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1.
Introduction

1.1 The New Zealand Council of Trade Unions (CTU) is the internationally recognised central trade union centre in New Zealand.  It represents 34 affiliated unions with a membership of approximately 330,000. 

1.2 The CTU policy approach on trade matters is to agree with rules-based trade but question the WTO process for negotiating the rules, the inequalities of bargaining power, the inclusion and exclusion of certain issues, and the uneven enforcement of rules. We believe further that New Zealand’s international trade and investment policies should be driven by and be consistent with its economic and social development policies.

1.3 The CTU recognises that in a multilateral context, the New Zealand Government is one country among many. However, in a bilateral negotiation, we should expect to see a much stronger reflection of New Zealand policies and practices.

1.4 The CTU strongly supports transparency and comprehensive cost-benefit analysis in relation to any proposed trade agreement.

1.5 For the NZCTU, any analysis of the relative merits of a trade agreement or closer economic partnership must be based on empirically sound research, properly conducted net benefit analysis, and include consideration of:

· employment effects in New Zealand;

· adherence to core labour standards;

· the contribution any proposed agreement will make to sustainable economic development in NZ;

· the impact on public and social services provided by our members unions;
· the extent to which the agreement is based on principles which will advance equitable trading relations between countries

1.6 This is not an exhaustive list and obviously other issues such as the Treaty of Waitangi also need to be considered.

1.7 The CTU is seeking comprehensive consultation with MFAT in the FTA process and in certain parts of the negotiations the direct inclusion of unions.

2. General Comment

2.1 The CTU has a number of areas of concern relating to the proposed FTA. This includes:

· tariffs

· rules of origin

· labour standards

· intellectual property

· dumping

· investment

· services

2.2 China is already New Zealand’s 4th largest trading partner. It is the 6th largest economy in the world. New Zealand has a $1.5 billion trading deficit with China in the latest year. There are considerable trading links between New Zealand and China that exist without a free-trade agreement.  But there is no doubt that such links would accelerate with an FTA. The CTU recognises that there will be an upside to this. But there will also be a downside. 

2.3 What is the motivation for China to seek an FTA with New Zealand? Clearly, recognition as a market economy is important. It can hardly be a significant commercial achievement for China to reduce our already low tariffs. New Zealand is a very small economy compared with China. The motivation for New Zealand includes gains in agriculture trade. It is very important in these circumstances that the New Zealand Government does not “talk up” the agriculture gains while “talking down” the manufacturing losses.

2.4 The China- NZ Trade and Co-operation Framework Agreement notes that:

“the parties will facilitate mutual business travel, the provision of business visa, linkages between business and industry associations, and trade and investment exhibitions. The co-operation…will assist firms of both countries to identify commercial opportunities and expand trade and investment”.


And in the Annex there is reference to:

“taking action to build institutional linkages between Chinese and New Zealand agencies with a view to promoting investment visits, business to business initiatives, conferences and other activities”.
2.5 Undoubtedly some of those commercial opportunities will see the relocation of New Zealand manufacturing to China. In other words, the process of the FTA will accelerate greater commercial and financial integration between China and New Zealand with the encouragement and assistance of the respective governments. This means that there will be facilitation of opportunities not only for direct Chinese investment in New Zealand, but also the opportunity for New Zealand companies to take advantage of labour conditions in China.

2.6 The Trade and Co-operation Framework Agreement
 also states it will “promote …….sustainable development”. While this statement is made in the context of environmental issues, the New Zealand policy framework on sustainable development includes economic, social, and cultural dimensions. The Government needs to be able to specifically demonstrate how a free trade agreement with China is consistent with a sustainable development framework. This is relevant not just in a New Zealand context. The issue of food security in developing countries is a major issue. The Chinese government recently admitted that the number of farmers living in poverty increased by 800,000 last year despite a 9% economic growth rate. New Zealand expects to make gains in agriculture in the proposed FTA but needs to ensure that such gains do not threaten already impoverished Chinese farmers.

2.7 The proposed NZ-China FTA seeks to “improve market access opportunities for New Zealand and Chinese exporters, reduce compliance costs for New Zealand exporters, facilitate trade in goods and services and investment, encourage productive commercial partnerships, and improve access to a wider range of products and services for consumers in New Zealand and China”. The CTU is requesting a very detailed cost-benefit analysis in relation to these stated objectives complemented by an impact assessment on the multiple  dimensions of sustainable development.
3. What is the future of Manufacturing in New Zealand?

3.1 The manufacturing sector employs 292,600 compared with agriculture and forestry with 143,700 workers. The proposal through a NZ-China FTA to accelerate economic integration with China sends a depressing message to New Zealand manufacturers. There may be some that find new markets in China. Food manufacturing is a possibility. But for those manufacturers that have survived the restructuring of the 1980s and 90s, the decline in the skill base, the removal of tariffs, and the competition from cheap imports so far – the message seems to be - “look at what Interlock is doing which is to shut up shop and relocate production to China”.

3.2 The CTU believes it is contradictory to, on the one hand, have an economic development strategy to promote manufacturing jobs in New Zealand, and on the other hand have a trade policy that produces the opposite result.

3.3 The Government cannot afford to be complacent about manufacturing sector employment just because unemployment is at a low level. 

3.4 Those who advocate free trade agreements will no doubt argue that New Zealand cannot put its head in the sand and wish that globalisation will go away – or hope that we can get the benefits of global trade without the harmful effects. Others may argue that if the benefits exceed the costs, then those who suffer as a consequence should be assisted and/or given time to adjust. But these approaches accept that New Zealand does not have a serious future in manufacturing.  This is a sector employing 300,000 people. 

3.5 The manufacturing sector needs a strong base to build value-added exports. There are significant benefits from a well-developed manufacturing sector including higher levels of R&D, greater rates of productivity improvement relative to other sectors, better learning and development when manufacturing and market are closer together, multiplier effects from links with other parts of the economy, and the importance of manufacturing to services growth. These benefits are in addition to the importance for employment and regional development.

3.6 An Australian survey
 has shown that the domestic manufacturing sector lost $AUS560 million to competition with China last year. The survey also indicated that: 90% of Australian manufacturers say they have had to respond to Chinese competition; 55% saw China as a threat in the domestic market and  32% saw China as a threat in their export markets, and; 28% felt that competing Chinese goods were being priced below cost. 
3.7 The Chinese manufacturing sector is a competitive reality in a globalised trading system. But that does not mean that countries like New Zealand should abandon our manufacturing base. It is now absolutely essential that the Government sets out a clear strategy for the manufacturing sector in New Zealand. The FTA negotiations with China create a context that gives considerable urgency to the need to develop this strategy.

4. Labour Standards

4.1 This proposed agreement will be a test for the New Zealand Trade and Labour Framework promulgated in 2001. This framework notes that:

“The Government believes that the ILO’s Fundamental Principles and Rights of Work. provide an appropriate basis for the discussion of labour standards within the framework of trade agreements. These core principles are:
· freedom of association and the effective recognition of the right to collective bargaining; 

· the elimination of all forms of forced or compulsory labour; 

· the effective abolition of child labour; 

· the elimination of discrimination in respect of employment and occupation. 

Consistent with the approach taken in the ILO, each country would be free to implement those fundamental principles according to its own laws and practices. But as a minimum, the outcomes of all trade agreements to which New Zealand is a party must be generally consistent with and not undermine these core principles, the promotion of decent work, and the promotion and protection of universal human rights standards”.

4.2 The Framework, while not prescriptive, states that:

“The Government’s aim will be to focus discussion of labour issues, and provide a forum for action and progress to be made……the Government would look to include….
· a workplan of initiatives or objectives; 

· a mechanism for regular reviews of objectives or initiatives, and regular dialogue on how to better promote decent work; 

· a mechanism for resolution of issues raised by parties or their social partners”. 

4.3 The CTU does not support a cosmetic agreement with China on labour standards in the context of this specific proposed FTA.

4.4 The International Confederation of Free Trade Unions has noted that:

“Trade union rights are not respected in China. Workers are prevented by law from organising outside the All-China Federation of Trade Unions (ACFTU), which is strictly controlled by the Chinese Communist Party (CCP). This was reaffirmed when the Trade Union Law was revised in October 2001. The authorities continued to arrest and imprison the organisers of collective labour protests. 

4.5 China's Trade Union Law was adopted in 1950. It was amended in 1992 and again in October 2001. Workers are not free to form or join the trade unions of their choice. According to the revised version of the law, "The ACFTU and all organisations under it represent the interests of the workers and safeguard their legitimate rights". Among their basic duties and functions, trade unions shall "co-ordinate labour relations through consultation", "mobilise workers to strive to fulfil their tasks in production" and "educate them in the ideological, ethical, professional, scientific, cultural and other areas, as well as self-discipline and moral integrity". The law also gives trade unions ample prerogatives in various areas such as "democratic management and supervision". This law does not therefore ensure the independence of unions.

4.6 The American retailer Gap recently completed a social responsibility survey that rates working conditions in its factories worldwide.  The report notes that China, Gap's biggest manufacturing base, was found to have the highest number of health and safety problems. China produces 16% of all goods bought by Gap last year, according to the report. Gap's monitors reported that workers in China are still regularly penalised for supporting unionisation efforts and subjected to forced pregnancy tests.  Other problems uncovered in China included pay below the minimum wage, work weeks longer than 60 hours, unsanitary toilets and restricted access to documentation for monitors.  The monitors noted that the problem in China was compounded by a climate of governmental disinterest and a tradition of corporate secrecy. 

4.7 China has ratified neither of the two fundamental ILO Conventions on freedom of association, the right to organise and to bargain collectively (ILO Conventions No. 87 and No. 98). In February 2001, it ratified the International Covenant on Economic, Social and Cultural Rights, but announced at the same time that provisions guaranteed under Article 8,1 (a) of the Covenant, namely the right to establish and join workers' organisations of one's own choosing, would be dealt with in accordance with Chinese law.
4.8 The ICFTU also notes that all attempts at establishing independent workers' organisations are repressed. Organisers are arrested. Some are sentenced to forced labour (officially called "reform through labour") after criminal trials in which their rights as defendants are systematically ignored. Others are sent to "rehabilitation through labour". As a result, examples of independent unions are rare and organisers of collective actions operate at great risk. The fear of detention also makes negotiations between workers' representatives and the authorities and employers extremely difficult.
4.9 There are at least five collective bargaining projects taking place in China but these have been handicapped by the non-existence of independent organisations on either side. Almost all contracts are drawn up by employers and simply reflect minimum legal requirements or the continuation of past practice - though privatisation makes the latter increasingly rare. There is very little actual bargaining and in fact the Chinese term employed is "collective consultation" rather than "collective bargaining". Very often workers are offered no formal contract at all, especially in export processing zones (EPZs). ACFTU officials have been reported to oppose wage increases in order to avoid triggering demands for similar deals. 
4.10 The ICFTU has also expressed concern about health and safety, the ineffectiveness of ACFTU, the use of  “psychiatric detentions”, and the treatment of women workers.
4.11 Some 165 people were killed in industrial accidents in Beijing in the first 11 months of 2003 according to official figures released by the Beijing Municipal Industrial Safety Bureau.  Out of the 165 dead, 143 were migrant workers – accounting for 86.7 percent – up 36.2 percent from the same periods in 2002. The main cause of these accidents was widespread violation of labour laws and the lack of safety facilities in private enterprises that prioritise profit before safety.

4.12 The suppression of workers’ rights and failure by China to enforce its own minimum labour code has been estimated by the AFL-CIO to have cut the price of Chinese labour by between 47% and 86%. 

4.13 There is extensive use of prison labour. A recent New Statesman reports that a British importer of walnut pieces from China to supply supermarket salads had to make enquiries when bits of teeth were found in the walnut packets. Apparently political prisoners in China were cracking open the walnuts with their teeth.  China’s ‘Laogai’ is an extensive prison system with estimates of the number of inmates ranging from 10 to 20 million. The Laogai system incorporates the view that state criminals must be stripped of their exploiter ideology and taught to work like members of the proletariat. Accordingly inmates are required to work during their incarceration with food rationed according to personal output. The Laogai are operated as businesses and seek to recoup most of their costs in sales of goods. Prison output in contemporary China is substantially in the form of consumer goods which include those destined for export markets.

4.14 Child labour is common and widespread in the manufacture of fireworks, textiles and toys.

4.15 There is a failure to enforce occupational health and safety standards, resulting in appalling working conditions and atrocious records of work related accidents and disease.
4.16 The central organisation of workers in USA, the AFL-CIO set out strong arguments in a petition to the US President to enforce trade sanctions against China. They said:
Each year, millions of Chinese citizens travel from impoverished inland villages to take their first industrial jobs in China’s export factories. Young and mostly female, they are sent by their parents in search of wages to supplement their families’ income. They join an enormous submerged caste of temporary factory workers who are stripped of civil and political rights by China’s system of internal passport controls. They enter the factory system, and often step into a nightmare of twelve-hour to eighteen-hour work days with no day of rest, earning meagre wages that may be withheld or unpaid altogether. The factories are sweltering, dusty, and damp. Workers are fully exposed to chemical toxins and hazardous machines, and suffer sickness, disfiguration, and death at the highest rates in world history. They live in cramped cement-block dormitories, up to twenty to a room, without privacy. They face militaristic regimentation, surveillance, and physical abuse by supervisors during their long day of work and by private police forces during their short night of recuperation in the dormitories.  They can do little to relieve their misery. Their movements are controlled by the Public Security forces, who ruthlessly enforce the pass system. They are not permitted to seek better-paying jobs reserved for privileged urban residents. If they assert their rights, they are sent back to the countryside, or worse. Attempts to organize unions or to strike are met with summary detention, long-term imprisonment, and torture. Enmeshed in bonded labor, they frequently cannot even leave their factory jobs, no matter how abusive. They have minimal access to China’s legal system, which, in any event, is corrupted by the local Party officials who extract personal wealth from factory revenue. Their impotence is reflected in their desperate acts of violence and their shocking rate of suicides intended merely to draw attention to their plight. China’s unremitting repression of labor rights robs China’s workers of wages, health, and dignity. By lowering wages by between 47 and 85 percent, China’s labor repression also diverts millions of manufacturing jobs from countries where labor rights are not so comprehensively denied, increasing unemployment and poverty among workers in developed and developing countries. Highly conservative methodologies show that China’s labor repression displaces approximately 727,000 manufacturing jobs in the United States alone, and perhaps many more.  China’s current level of investment in new factories is unprecedented and will deliver an even greater supply shock to global industry in the next five years, producing even greater losses in U.S. manufacturing jobs -- unless the President takes decisive action. Developing countries such as Bangladesh and Indonesia will each lose up to one million manufacturing jobs to China, and Central American and the Caribbean will lose up to one half million jobs, in the textile and apparel sector alone. Workers in all countries have a common interest in safeguarding the human rights of China’s factory workers. This petition is not targeted against free trade or against China’s comparative advantage in global markets. Rather, this petition challenges the artificial and severe reduction of China’s labor costs below the baseline of comparative advantage defined by standard trade theory. China reduces labor costs by a system of government-engineered labor exploitation on a scale that is unmatched in the present global economy”.
4.17 It appears that China is willing to train unionists on labour standards issues, participate more actively in the ILO, adopt standards such as Convention 26 on minimum wages, and Convention 170 on hazardous substances, while remaining opposed to fundamental reforms on freedom of association.
4.18 A common understanding agreed between the ILO and the Ministry of Labour and Social Security in April 2004 noted ratification of the Equal Remuneration Convention No. 100, Employment Policy Convention No. 122, Minimum Age Convention No. 138 and Worst Forms of Child and Labour Convention No. 182. They also noted support for the Statement of Fundamental Principles. While this appears to signal some progress in terms of dialogue, clearly this is a long way from ratification of core conventions.
4.19 The Observer (Sunday May 9, 2004) stated that:

“Overworked, underpaid and about to lose his job, Huang Zungkun must wonder how the socialist revolution in China ended up creating one of the world's most ruthlessly capitalist states.  Not that he has any time for reflection. Like many of the 100 million workers who have powered China's spectacular economic growth, Huang spent his days from dawn to dusk on a construction site for less than 30p an hour.  But - just as typically - the 37-year-old carpenter was laid off, victim of a labour market so overflowing that employers wait months to pay wages, ignore safety regulations and discard workers at will. Huang left his wife and three children to work in Beijing because he could not support them as a farmer in Henan, one of China's poorest provinces. For seven years he has moved from job to job, helping to build luxury apartments designed for foreigners and China's middle class, many the families of party officials.  He earns 14 renminbi (RMB 'People's currency'), equivalent to less than £1, for each square metre of woodwork he completes. If he wakes at 4am and finishes late, he can earn about 56 RMB. If he avoids a gap between jobs, he can make about 9,000 RMB (£600) a year, the national average wage”. 

4.20 An article in Time Magazine (4 July 2004) on the “Chinese Century” by Ted Fishman noted that:

“For every worker disinclined or unable to apply himself with energy and concentration, there is always another poor Chinese worker waiting to escape the farm or adrift in the so-called floating population of the underemployed, willing to take his place”. 

4.21 There is also evidence of widespread discrimination against women workers. The Ministry of Labour reported that in 1997, while women accounted for only 39 percent of China's work force they made up nearly 61 percent of its laid-off workers. Official figures also show that some 75 percent of laid-off women were still unemployed after one year, compared with the 50 percent of men still unemployed after one year. The root cause of the lack of re-employment opportunities for the millions of laid-off women is sexual discrimination during hiring. The failure of women from SOEs or older women to gain re-employment stems from the fact that many of those laid-off tend to be those of an age where most have children and are also the major home workers, with the burden of child-rearing and care for the elderly. As older women are perceived to be more expensive because of the legislation outlining various benefits and compulsory rest periods for women, most private enterprises prefer hiring very young female workers, especially those younger than 18, because they are less likely to get pregnant than older women. In addition, the “Temporary Regulations on the Employment and Examination of Workers” state that “jobs suitable for women should be given to young women if possible”, further decreasing the employment opportunities for older women.

4.22 The situation faced by those in China who attempt to exercise fundamental trade union rights is dire. On 9th May 2003, almost four months after a trial that lasted just four hours, and over a year since their initial detention, the Chinese authorities announced sentences for the two Liaoyang-based labour activists Yao Fuxin and Xiao Yunliang. Yao received seven years' imprisonment and Xiao four years. This was for their role in supporting demonstrations against corruption and to seek pay improvements at the Liaoyang Ferro-Alloy Factory. 
Cai Guangye, a doctor employed in a military hospital, was arrested in December 2001 for supporting protesting workers at a chemicals company in Jilin. Cai Guangye was sentenced to three years' re-education through labour in July 2003. In March 2001, Zhang Shanguang, a teacher from Hunan and a veteran independent labour activist and prisoner, sentenced to ten years in 1998 under charges of "threatening the security of the State" after attempting to set up an independent trade union, was repeatedly kicked and punched by prison guards. This was after he organised a petition to end torture and long working hours at the Hunan Provincial Prison N°1, an electrical machinery factory in Yuanjiang City, where he is detained. He suffers from tuberculosis and heart disease, but is reportedly forced to work in shackles and to undertake the hardest work. The ICFTU has named dozens of other unionists held in detention.
4.23 The labour conditions faced by Chinese workers poses a dilemma to numerous investors. For instance, in a report by ASrIA
 it was noted that:
“China has been called the 'work-shop of the world'. Since 1992, China has been the second most favoured destination of direct foreign investment, after the US. This trend has been strengthened since China's accession to the WTO in November 2001. Though there are several model factories in China which strive to adopt the highest international standards, the working conditions at many are still poor. Some multinationals have suffered severe adverse publicity for sourcing from factories in China that pay less than minimal wages, have unsafe and unhealthy working conditions, prevent free association, and even employ child labour. If SRI funds choose to avoid companies that have invested in China because of labour issues they would exclude many major multinational companies. On the other hand, if SRI investors are to adopt policies of active engagement with multinationals, or directly with local Chinese companies, on labour and social issues, what should they be, and what bottom lines, if any, should be adopted”?
4.24 There are many workers in China working in export processing zones. The number of workers employed in the EPZs has gone from 22.5 million in 1997 to 30 million in 2002.  The low unit labour costs are about one-third of those in Thailand and a quarter of those in the Philippines. The employment contracts for work in the EPZs are generally drawn up by the employers, who set the salaries and working conditions themselves, as they are not set down in the legislation, nor negotiated. Without independent unions to protect workers, the Chinese zones, reports the ICFTU
, are the focus of:
“endless violations of even the most basic health and safety standards, unfair dismissals, the arrest or assault of workers who protest, infernal rates of production for very low pay or no pay at all in some cases. In Shenzhen, for example, at least half of the private firms, some with foreign investment, owe their employees wage arrears. Legal proceedings aimed at recovering the monies owed are very long and offer the workers no guarantee of achieving a result. The success of Chinese exports is, thus, largely owed to the unbridled exploitation of the EPZ workers. By leaving China free to operate in this way, the international community is pushing the economies of numerous countries around the world towards bankruptcy”.
4.25 The above paragraphs indicate the serious labour issues that exist in China today. This is the country the New Zealand Government is seeking to reach agreement with on a free trade agreement. This is the country that the New Zealand Government needs to agree on the integration of trade and labour standards as contemplated by the NZ Trade and Labour Framework 2001.

4.26 Of course, New Zealand already trades extensively with China. It could be said therefore that we are already taking advantage of cheap imports produced in labour conditions that breach core international labour conventions. That is true. But, agreeing an FTA on the basis of a prior acceptance that China is a market economy means special treatment for China ahead of other countries (except the two other countries with which we have a closer economic partnership). It is a bilateral relationship at that point – not a multilateral one. Therefore, the labour conditions in China – which cannot be separated from this FTA proposal – need to be “put up in lights”. The New Zealand Government is proposing to develop a special trading relationship with China and it cannot avoid the implication that it is sanctioning Chinese labour conditions in this process.

5. Tariffs
5.1 It is of very serious concern to the CTU that an FTA might eliminate tariffs in key sensitive areas. In the TCF sector and whiteware sectors the existing tariffs are extremely important for the ongoing viability of these sectors.

5.2 The effects of tariff reductions have been severe in some sectors. For instance, hours worked in TCF sectors fell by 57% from 1986 to 2001. 

5.3 The proportion of total textile, clothing, footwear and carpet imports into New Zealand, that are sourced from the People's Republic of China has grown from 45% in the June 2000 year to 60% in the June 2004 year. This growth in the proportion appears to be as a result of displacing imports from other countries.

5.4 The TCF industry in 2001 had 1940 firms employing 17,610 people.  Clothing manufacturing employs 7,920 FTEs in 962 firms.  Carpet and textile employ 7,400 FTEs in 702 firms.  Knitting employs 1460 FTEs in 85 firms.  Footwear employs 830 FTEs in 48 firms.  The industry is regionally important in Auckland, Waikato, Wellington/Horowhenua, Hawkes Bay, Canterbury and Otago.  In 2001, the combined exports from all TCFC industries was $385 million.

5.5 As noted by the Ministry of Economic Development
 few New Zealand TCFC firms have been able to compete on price with low cost Asian countries and have therefore "concentrated on service by providing for small runs, fast turnaround, just-in-time delivery, as well as quality, design and fit of the product.  These strategies have been built on the areas of natural protection available to New Zealand firms - distance from competitors, small scale of demand and cultural and market specific factors".

5.6 But some of the debate about this sector incorrectly assumes that the most favourable economic return is always in the higher-priced items, that all the jobs are low-paid and therefore somehow less important to protect, and that the sector only needs a bit of time to adapt to a further reduction of tariffs.

5.7 Whiteware imports generally have also been on the increase. The value of washing machines imported has gone up by 33.6% since 2001 with increases of 51% for dishwashers and 36.2% for fridges.

5.8 There are areas where imports are rising rapidly despite tariffs. For instance, imports of electrical equipment (heaters, ovens, toasters, and hair dryers) have risen 170% despite a lot of those items attracting 7% tariffs.
5.9 This demonstrates that current tariffs are not acting as a disincentive to the volume of imports from China.
5.10 The New Zealand Government has recently completed an extensive Post-2005 Tariff Review. The result of that review was to phase down TCF tariffs to 10% by 2009 and maintain the 5% whiteware tariff. Given that 60% of TCFC imports are from China, an agreement to eliminate tariffs on Chinese imports would render irrelevant the outcome of the Post-2005 Tariff Review.

5.11 Although current tariff levels provide little or no protection in relation to the cheaper items, the tariff is vitally important for the higher quality end of the sector. The jobs in this part of the market are reasonably paid, the exports of NZ-made items invariably face tariffs in overseas markets, and the industry development strategy is focussed on building capability in this part of the sector in particular.

5.12 There should not be a presumption by the Government that with a little bit more economic development assistance, the TCF sector can withstand the complete removal of tariffs.  Although welcomed by the CTU and the TCFC industries, we do not yet know if the adjustment and transition package allocated to the industry following the post - 2005 tariff reduction programme will be successful in ensuring the industry survives and grows.  It would at best be foolhardy to go down the track of greater tariff reductions on the 60% of (the most price-competitive) TCFC imports before the success or otherwise of the current adjustment and transition package can be evaluated.

5.13 Equally, the Government should not presume that an established manufacturer such as Fisher and Paykel could withstand the effect of a removal of the 5% tariff.

5.14 The CTU therefore strongly opposes any attempt by the NZ Government to bargain away in an FTA with China any greater tariff reductions than those already determined by the New Zealand post-2005 tariff review. 

6. Rules of Origin

6.1 There is unlikely to be the same degree of focus on ROO issues in the context of a NZ-China FTA as was the case in the NZ-Hong Kong negotiations. Nevertheless, the CTU remains vitally interested in the formula and approach to rules of origin in this proposed FTA.  A concluded FTA with China could be seen as a model for other agreements so even though there is less likelihood of manufacturing outside China being included in exports, the ROO remain important.  Also, weak rules of origin could at open up the possibility of a significant proportion of an export item being made under even cheaper labour conditions than in China in some cases.

7. Intellectual Property

7.1 The CTU is concerned that an FTA will drastically increase the number of instances of breaches of intellectual property rights. In June 2004, Interlock announced it would move part of its production to China with the loss of up to 80 jobs. Interlock Chief Executive D'Arcy Quinn said:

“the move was forced by a cheaper competitor entering the market, selling a foreign made version of Interlock's friction window stays…..the competitor's product sells for less than it costs Interlock to manufacture the product in New Zealand……it's very annoying that they are being driven out by a copy of their own product”.

Since then Interlock has announced that over 300 jobs will be lost and the entire plant will close.

7.2 A Canterbury manufacturer of saw blades has seen a Chinese manufacturer directly copy a saw blade design. They even copied one batch number on to every saw blade rather than sequentially number the batches. This is in a product that faces an 8% tariff into China. 

7.3 Even where patent laws operate, a manufacturer needs to have the financial resources to enforce them and the concern is that faced with such blatant breaches of intellectual property and/or patent law, some employers will not be able to effectively mount a challenge.

7.4 China's reputation for respecting, upholding or enforcing copyright is poor. Trading in manufactured goods requires the trading partners to observe international protocols and obligations on intellectual property if the trading relationship is to be based on integrity and genuine mutuality. This issue must be addressed by the New Zealand Government.

8. Services

8.1 The CTU position on trade in services is that public services, cultural services, and education should be specifically excluded by substantive provisions, rather than relying on schedules. There are major issues in the union movement about trade in services.  These arise because of the threat to public services, subsidies for such services, the treatment of public goods as commodities, and the lack of clarity in interpretations of the GATS in relation to services supplied in the exercise of governmental authority given the extensive public services that can involve a commercial element or degree of competition. 

8.2 There is a vitally important need to protect public services, defined as services of a public good and socially beneficial nature, irrespective of who provides them. The difficulty of protecting these in schedules requires an explicit article, comparable to Article 74 on the Treaty of Waitangi in the Singapore New Zealand CEP which protects the right of the government to take measures it deems appropriate and exempts such decisions from the dispute settlement mechanism as well.
8.3 We have a heightened concern as a result of the New Zealand Government currently pursuing a “negative list” approach in the P3 negotiations. Although we presume China would not welcome a negative list approach, we do not support the New Zealand Government seeking a negative list approach in the negotiations.
8.4 There are specific issues concerning education services. The effects of greater commercialisation of education include increased variability of quality, undue focus on student numbers and profit margins rather than student welfare and learning outcomes, increased competition between learning institutions rather than a more collegial approach and diminished equity as wealthier education institutions gather more resources around them to help promote their education trade.
8.5 The CTU supports a publicly owned and funded education system (including tertiary education) and therefore opposes New Zealand’s accession to or continued membership of any international arrangement that does, or is likely to: lessen New Zealand control of its own education system; increase pressures for privatisation of all or part of that system; or reduce funding for, or otherwise damage, New Zealand’s public education system. 

8.6 The CTU has had extensive discussions with Ministers and MFAT officials regarding the effect of GATS on public services, in particular education, where these are treated purely as an international tradeable commodity devoid from any consideration of the educational objectives or principles. We would oppose any reinforcement of GATS provisions and commitments in any proposed agreement. 

8.7 Given that the effect of GATS on public services, regulation, and subsidies is strongly contested, any such agreement should avoid re-iterating the ambiguities of the GATS, and on the contrary should affirm in binding provisions, the right of individual governments to regulate and subsidise as they see fit, and to define “public services” as they determine is in the public interest. 

8.8 The CTU and the education unions have called for a moratorium on any further commitments to the liberalisation of trade in education services and the withdrawal of commitments on education. This would be extremely difficult to do under the Singapore CEP or any agreement based on the GATS model. This is intrinsically objectionable as a fetter on the democratic rights of a future government to make such policy decisions. 

8.9 Under the NZ-Singapore CEP, any modifications to service commitments must be counterbalanced by other liberalisation commitments, so the overall level of commitments remains the same. This means compensatory adjustment must be found somewhere else in the Agreement. This would be painful and difficult, as New Zealand’s extensive liberalisation commitments under this agreement leaves it very little to trade off.

8.10 We do not therefore want to see similar provisions on services in any NZ-China FTA.

8.11 We are also concerned about any developments on the “movement of natural persons”. The pressures are definitely building around GATS Mode 4. We note for instance the statement in the recently agreed Doha Framework Agreement in Geneva that:

“Members note the interest of developing countries, as well as other Members, in Mode 4."

8.12 It is difficult to assess the long-term impact of how Mode 4 trade could operate. For instance, could a Chinese company establish a subsidiary in New Zealand supplying maritime services and use labour from China (“movement of natural persons”) to perform the work? The Government needs to explain what specifically will be permitted under any proposed Mode 4 liberalisation.

9. Investment

9.1 As we have expressed in previous submissions (e.g. NZ-Thailand proposed CEP) the CTU is concerned about the extent to which the NZ-Singapore CEP is used as a model for proposed free trade agreements. The Singapore CEP bound foreign investment regulations at a threshold of $50 million, or a shareholding of 25%. This would effectively prevent a future government from introducing a national interest test for foreign investment. Since then, the New Zealand Government on 20 July 2004 announced that the threshold for screening non-land business assets where the proposed acquisition entails a 25 per cent or more shareholding will be raised from $50 million to $100 million.

9.2 In the NZ-Singapore CEP, Annex 2 makes no commitment to national treatment of Singaporeans in enterprises currently in state ownership, for example - universities. But it would prohibit the imposition of special requirements on Singaporean investors seeking to establish or conduct a private tertiary enterprise (including one seeking approval to use the name ‘university’) that were not imposed on a New Zealand private provider. Singapore has, of course, reserved the right to impose local restrictions on investors). Aggrieved Singaporean investors would have access to the enforcement provisions under Article 34.
9.3 The issue of capital controls has arisen in the context of many bilateral agreements. The CTU supports the ability of countries to control sudden and significant flights of capital that can be extremely damaging to their economy. Such controls are important tools in controlling interest rates, the exchange rate and investment patterns, all of which are important for exporters and the domestic investment climate.
9.4 We note that in the Australia – Thailand FTA investors will be granted compensation for loss incurred through expropriation.

9.5 We strongly oppose any provisions which proscribe government actions “equivalent to” expropriation, and/or provide for compensation or other remedies. There is a growing number of adjudicated cases internationally on alleged breaches of such provisions in other agreements. Their outcomes reinforce widely held concerns that such provisions are being used against justified actions taken by governments to protect the social and physical environment. We oppose such provisions in agreements with New Zealand because they will have the effect of significantly undermining the ability of government to regulate in the public interest. Similarly we oppose any provision for investor-state dispute resolution.

9.6 NZ already has an IPPA with China that includes expropriation provisions, but does not cover rights of establishment. The combination of the IPPA and an FTA would impose far greater constraints and potential liability on NZ governments, and may mean the dispute settlement options in the IPPA become far more rigorous. 

9.7 New Zealand needs to ensure that investment in this country is not on a basis that worsens our current account balance in the medium and long term. There should be much greater insistence on joint venture arrangements and insistence on reinvestment of profits rather than repatriation. As Brian Gaynor
 noted, the privatisation process of the 1980s and 90s was a huge windfall for overseas investors. Just over 79%, or $13.1 billion, of the increase in value went to offshore interests while overseas debt doubled between 1989 and 1999.  Although the privatisation process has ceased, there is still a massive investment income deficit each year of about $7 billion which wipes out the benefit of increased export earnings. This is largely due to capital repayments, repatriation of profits and so forth. Any future investment should not worsen this situation.

10. Dumping

10.1 The CTU is concerned that difficulties in checking the production and pricing arrangements in China will combine with a lack of robust domestic measures in our Dumping, Countervailing and Safeguard Investigations legislation to permit a degree of dumping under the proposed FTA.

11. Transparency in Government Procurement

11.1
The CTU does not support requirements in relation to Government procurement, which could allow equal consideration of investment/tendering for Government/local Government goods and services worth over $125,000.

12. Lack of Effective Regulation and Enforcement

12.1 The CTU is concerned about the adequacy of enforcement mechanisms in China.  

12.2 This suggests that New Zealand negotiators will need to insist that there is clear evidence of an ability to enforce any terms of agreement reached.

13. Non-Tariff Barriers

13.1 We note the work that MFAT is engaged in to identify non-tariff barriers to trade (presumably including services), and that such “barriers” may include:

· Standards/regulations 

· Testing 

· Inspection/certification 

· Sanitary and Phytosanitary Restrictions; and 

· Customs procedures
13.2 If this results in constraints on the ability of New Zealand government to regulate, particularly in the first three of the identified areas, we would be very concerned to ensure that the needs of education, research and (more generally) public services and social needs are put first in priority ahead of commercial demands when provisions are drafted.

14. Te Tiriti o Waitangi

14.1 The CTU supports a clause on Te Tiriti o Waitangi in any NZ-China agreement. This should be stronger than the wording in the New Zealand – Singapore CEP.  The Singapore agreement's Tiriti clause contains qualifications ("Provided that such measures are not used as a means of arbitrary or unjustified discrimination against persons of the other Party or as a disguised restriction on trade in goods and services or investment ...") which could lead to challenges that negate the Article's effect, even without directly challenging the right to interpret and implement obligations of Te Tiriti.
15. Treaty Process

15.1 The CTU believes that trade agreements should not only be debated but also be approved by Parliament. This ensures necessary transparency. As we have seen in relation to the US-Australia Free Trade Agreement, there is a higher degree of accountability in Australia. The CTU is critical of the fact that the Government decided not to support the International Treaties Bill and, through the Standing Orders Committee, rejected even moderate proposals to amend the relevant standing orders to require a more rigorous process.

15.2 Prior to that there needs to be a proper public debate, with full release of impact analyses. The Australian parliamentary committee of the USAFTA were highly critical of aspects of that agreement but the possibilities for amendment were very limited. They became subject to horse trading between the political parties, rather than based on principles. The risks are too high and the potential consequences to great to allow this to happen in a China/NZ FTA.

15.3 It is also important that unions are directly included in the negotiations. This is not uncommon in other bilateral negotiations. The CTU is requesting direct involvement in key elements of the negotiations.

16. Hong Kong

16.1 The CTU is seeking clarification of the status of negotiations with Hong Kong for a CEP with New Zealand. What is the direct relationship between the conclusion of a proposed NZ-China FTA and the stalled NZ-Hong Kong CEP?

17. Extension of Commitments

17.1
Under Article 20 in the NZ-Singapore CEP, each country must review its schedule of commitments every two years with a view to progressively expanding the sectors covered, and the market access and national treatment coverage it offers. The goal was ‘free and open trade in services’ by 2010. Although there was a process for deciding a longer time frame in relation to some sectors, there is no indication of what services that would cover. The National Interest Analysis for that agreement stated that: ‘The achievement of full liberalisation of services over time will, however, require regulatory changes’. Any extension of commitments would exacerbate the concerns we have identified. The lack of transparency in such discussions heightens our concern. 

18. Summary and Conclusion

18.1 The CTU supports rules-based trade in a multilateral framework. We remain critical of current WTO processes, as we do not believe they support a fair trade outcome.

18.2 Our analysis of bilateral agreements includes consideration of a number of factors including: employment effects in New Zealand; adherence to core labour standards; the contribution any proposed agreement will make to sustainable economic development in NZ; the impact on public and social services provided by our members unions, and; the extent to which the agreement is based on principles which will advance equitable trading relations between countries.

18.3 In this submission we have raised extremely serious issues about the lack of adherence in China to core labour standards. The CTU believes that an FTA with China is a significant test of the relevance of the New Zealand Trade and Labour Framework promulgated in 2001.

18.4 We have also raised many other issues on tariffs, services, investment, transparency in government procurement, Te Tiriti o Waitangi, and intellectual property. 

18.5 The CTU is opposing any reduction of current tariffs beyond the outcome of the post-2005 Tariff Review.

18.6 We have requested information on the implications of a NZ-China FTA for the stalled NZ-Hong Kong negotiations.

18.7 We have asked - “What is the future for manufacturing in New Zealand?” given the 300,000 jobs in that sector and the trend towards relocation to China for production.

18.8 We also submitted that the proposed China-NZ FTA should be subject to a full parliamentary process.

18.9 The CTU will make further submissions during the course of the NZ-China FTA negotiations.

� Annex 1.
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