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Introduction

1. 
This submission is made on behalf of the unions affiliated to the New Zealand 
Council of Trade Unions (‘The NZCTU’). The NZCTU - Te Kauae Kaimahi is 
the internationally recognised trade union body in New Zealand. The NZCTU 
represents 40 affiliated unions with a membership of over 350,000 workers. 
The NZCTU acknowledges Te Tiriti o Waitangi as the founding document of 
Aotearoa New Zealand and formally acknowledges this through Te Runanga 
o Nga Kaimahi Māori o Aotearoa (Te Runanga), the Māori arm of Te Kauae 
Kaimahi (NZCTU) which represents approximately 60,000 Māori workers.
2. 
The NZCTU, and the Federation of Labour and Combined State Unions 
before it, have always taken a close interest in Workers’ compensation issues 
and have taken an active part in the policy debates and made submissions on 
every significant legislative change in this area over the past thirty years. In 
addition, the NZCTU played a leading role in the campaigns which led to the 
re-establishment of ACC as a national public fund scheme in 1999.

3. 
The NZCTU also supported the 2001 Injury Prevention & Rehabilitation Bill as 
the second stage of rebuilding New Zealand’s accident compensation system, 
and as a measure that addressed many of the injustices and deficiencies 
carried through from the controversial Accident Rehabilitation and 
Compensation Insurance Act 1992 into the Accident Insurance Act 1998. 

4. 
At the time of the passing of the principal Act in 2001, the Government 
undertook to progressively improve the accident compensation scheme over 
time, and the NZCTU supports these changes to ensure that people who 
suffer 
injury in accidents have all reasonable treatment costs paid under the 
scheme. 

5. 
The NZCTU believes that the ACC scheme is a world-leading, innovative and 
unique system for handling the consequence of personal injury by accident 
and occupational disease and, as such, the NZCTU supports the Labour-led 
Government’s commitment to ensuring that New Zealanders can enjoy the 
benefits of a fairer and sustainable ACC scheme. 
6. 
The NZCTU supports the changes outlined by the Injury Prevention, 
Rehabilitation, and Compensation Amendment Bill (No 2) (‘The Bill’). The 
NZCTU commends the Bill as a step in the right direction but notes that 
further improvements to the legislation are required if the ACC scheme is to 
give full effect to the spirit and intent of the five founding Woodhouse 
principles. 

7. 
We wish to speak before the Select Committee to speak to our submission.

8. 
The CTU can be contacted through:

Helen Kelly


CTU President


Level 7, Education House


178 Willis Street


PO Box 6645


WELLINGTON


Ph: 04 385 1334


Fax: 04 385 6051

9. 
We wish for the following persons to appear in support of our submission: 


Helen Kelly


Others as required

Process for preparation of this submission

10. 
As an organisation representing more than 350,000 workers and their families 
the CTU has established policies on important policy areas like accident 
compensation. However, consultation has taken place within unions on this 
submission which has been endorsed and supported by all affiliated unions.

Submissions

11. 
The amendments to the Injury Prevention, Rehabilitation, and Compensation 
Act 2001 (‘The IPRC Act 2001’) as outlined by the Bill represent significant 
changes in the following key areas: 

· Cover for mental injury arising from traumatic events in the workplace; 
· Cover for work-related gradual process, disease and infection

· Changes in weekly compensation eligibility and entitlement; 

· Changes in entitlement and processes around vocational rehabilitation and independence; and


This submission will also address some of the additional amendments arising 
out of ongoing policy development and technical changes.

Cover for mental injury arising from traumatic events in the workplace

12. 
The Bill extends cover to workers who suffer a work-related mental 
injury (a 
clinically significant behavioural, cognitive or psychological dysfunction)
caused by exposure to a sudden traumatic event during the course of their 
employment, for example, a train driver whose train hits someone or a bank 
worker who witnesses a colleague shot during a robbery. This amendment 
brings New Zealand into line with most Australian states, British Columbia, 
Ontario, Alberta,Denmark and the United Kingdom.

13. 
The current legislation only permits cover for mental injury in two 
circumstances; where the mental injury results from a sex crime or where the 
mental injury arises from a physical injury. The NZCTU commends the Bill’s 
creation of this third category of mental injury cover but submits that the 
wording of the amendment is too narrowly defined. Most claimants who suffer 
mental injury at work will be denied cover because the Bill requires a mental 
injury to be consequent to a discrete event. 

14. 
The requirement that an injury is caused by a sudden single event 
unreasonably restricts the scope of the Act by excluding mental injury that has 
a gradual onset. Employees who experience stress due to their work 
environments will be disentitled to cover because stress is cumulative rather 
than caused by a single traumatic incident. Certain instances of post-
traumatic stress (‘PTSD’) will also be excluded under this amendment.  For 
example, a health professional or a police officer who experiences a series 
of deaths and or trauma over a period of time as a result of his or her work 
and develops a mental injury, such as  PTSD, will not get cover. 

15. 
The NZCTU submits that in its current form the Bill conflicts with the 
Health and Safety and Employment Act 1992 (‘HSE Act 1992’). The definition 
of harm was broadened in 2002 to include physical or mental harm caused 
by work-related stress
. Prior to this amendment, the Courts had held 
that stress was a workplace hazard and that employers had a duty to take all 
practicable steps to 
safeguard employees from the effects of gradual onset 
mental injury. This inconsistency would be resolved if cover for work-related 
mental injury was extended to include gradual onset mental injury. 

16. 
The NZCTU supports the proposed amendment but would like to see the 
Bill amended to ensure mental injuries caused by workplace exposures 
to stressful and traumatic situations over time are covered. 

Cover for work-related gradual process, disease and infection 
17. 
The NZCTU notes that the Bill addresses concerns raised by the Ministerial 
Advisory Panel on Work-Related Gradual Process, Disease or Infection (‘the 
Panel’). The Panel had identified the three-part test, as defined in s30 of the 
IPRC Act 2001, as a barrier for cover for claimants with a work-related 
gradual process, disease or infection and adopts the Panel’s recommendation 
that the onus of proof should be reversed. 

18. 
The Bill makes three important changes to section 30, to ensure people 
harmed in the course of their employment receive greater access to cover and 
greater certainty as to whether cover is available. The three changes are as 
follows: 

· ACC is required to pay for and fully investigate claims;

· The three-part test is amended to clarify the threshold of allowable non-work exposure. Under this change, if a person has both work and non-work exposure to the cause of the injury, the person will receive cover if the work exposure was the most likely cause;

· The section is amended so that if a person otherwise meets the requirements of section 30 (2), a claim could be declined only if ACC proves that the work task or work environment places the claimant at no significantly greater risk of developing that personal injury.

19. 
The Bill also widens the scope of section 30 (3) and Schedule 2, which allows 
for greater flexibility in terms of adding occupational diseases to Schedule 2 
and extends lump sum eligibility to pre-1st April 2002 Schedule 2 claimants or 
those claimants who satisfy the three-part test in section 30 (2). The NZCTU 
supports the extension of lump sum payments to these claimants and 
believes that this option provides those with latent work-related conditions 
with a 
fairer form of 
compensation for their personal injury. 

20. 
The NZCTU endorses the above changes as well as the reversal of the 
burden of proof that places the onus on ACC to demonstrate that a 
claimant’s 
condition was caused by non-work factors, or that the claimant’s work tasks or 
environment do not put them at a significantly greater risk of 
personal injury. 
The burden of proof is an onerous one for an individual claimant to bear as 
it can be a costly and time-consuming process which may require multiple 
expert opinions on causation and exposure levels. The NZCTU believes that it 
is appropriate to require ACC to pay for and fully investigate work-related 
gradual process, disease and infection claims if there 
are disputes about 
whether cover should be granted.

21. 
The NZCTU supports the amendments proposed in relation to work-
related gradual process, disease and infection.
Changes in weekly compensation entitlement and eligibility 
22. 
The NZCTU is particularly conscious of the changing world of work and work 
arrangements. Nearly a quarter of New Zealand’s workers are employed in 
non-standard work – these workers may be in part-time work, self-employed, 
casual or seasonal workers or regularly moving in and out of employment. 
It is 
imperative that the ACC scheme is responsive to variations in work patterns 
and adequately compensates all workers in the event of an injury or 
occupational disease. 

23. 
As the representative body for a number of the workers engaged in casual 
and seasonal work including those in the retail, hospitality, care, transport and 
tourism industries, the NZCTU, is committed to ensuring that injured casual 
and seasonal workers receive access to fair compensation to allow them to 
focus on their recovery and reintegration into the workforce. 
24. 
Earnings-related compensation is fixed at 80% of pre-injury earnings and 
takes into account a worker’s pre-injury earnings history. The current rules for 
calculating weekly compensation are tailored to the needs of workers in 
standard work and are largely ignorant of the complexities of modern 
employment 
arrangements. For example, as the law stands, compensation 
for casual or seasonal workers is devised from a combination of earning 
and non-earning periods. Nearly 21% of New Zealand’s working 
population, or around 457,000 people are in non-standard employment 
and under the current legislation are at risk of being seriously financially 
disadvantaged or deprived of compensation if they have the misfortune of 
suffering a personal injury. 
25. 
The NZCTU welcomes the Bill as it helps address the above concern by 
improving access to weekly compensation especially for casual and seasonal 
workers as well as making the assessment for claimants easier to understand, 
allowing earlier access to weekly compensation, and increasing the rate of 
weekly compensation paid to potential earners. 

26. 
The key changes can be summarised as follows: 

· The Bill extends eligibility for weekly compensation to claimants who are injured between jobs or on unpaid leave to 28 days after stopping work
;

· The Bill changes the way weekly compensation is calculated for seasonal and casual workers. A claimant’s earnings will now be divided by the full and part weeks worked during that pre-injury period so that compensation will be based on their earning periods rather than a period that includes both earning and non-earning periods;

· The Bill provides that full-time employees will be eligible for the minimum weekly compensation amount (as determined under the Act) after the first week of incapacity
; 

· Increasing the loss of potential earnings compensation (‘LOPE’) paid to young workers
; 

· leave entitlements paid on termination will not be abated.

27. 
The NZCTU welcomes the above changes but wishes to highlight its 
concerns about workers at both ends of the age spectrum. Young workers 
who are injured and unable to return to the workforce may experience 
significant loss of potential future earnings. While the Bill attempts to 
ameliorate this situation more work could still be done in order to ensure 
that compensation for loss of potential earnings adequately reflects an 
average lifelong pattern of earnings. 

28. 
The NZCTU is also concerned about the rights of older workers who have 
reached retirement age but still remain part of the work-force. We submit that 
workers who are injured and receive superannuation should be eligible to 
receive weekly compensation. 
29. 
Many older workers remain in paid employment after reaching retirement age 
and continue to pay levies, as do their employers. However, in certain 
circumstances they can be denied weekly compensation. A claimant in 
receipt of superannuation is only entitled to weekly compensation for 12 
months following the date of entitlement to weekly compensation. A 
claimant is then entitled to weekly compensation for the next 12 months, if  
during those 12 months they elect to be entitled to weekly compensation 
rather then to New Zealand superannuation.

30. 
In the NZCTU’s view, this distinction discriminates against superannuation-
aged 
employees. 
Furthermore, as New Zealand is suffering a skills 
shortage there is an added incentive for older workers to be encouraged 
to 
remain at work.

31. 
The changes to the weekly compensation framework are supported. The 
NZCTU would like further consideration given to: 

·  the calculation of LOPE 
as the amendment still falls short of providing fair and adequate compensation to injured young workers; and

· ensuring that older workers (who qualify for New Zealand superannuation) are also eligible for weekly compensation.
Changes in entitlement and processes around vocational rehabilitation and independence

32. 
Vocational rehabilitation is geared towards assisting an injured worker to 
maintain their employment or, if this is not possible, to obtain employment in 
another job. Since 1992, the statutory scheme 
has allowed ACC to assess an 
injured worker’s ability to work. Under the IPRC Act 2001, this assessment 
process establishes whether a worker has the capacity to work at least 35 
hours per week in a job matched to their education, training and experience. If 
so, ACC deems the injured worker to be vocationally independent and they 
lose entitlement to weekly compensation after three months. 

33. 
The key changes to the vocational rehabilitation and independence 
provisions 
are: 

· The Bill provides ACC with the discretion to extend the 3-year limit on vocational rehabilitation, where appropriate. As the law stands, the statutory maximum is three years. The Bill enables ACC to provide claimants who may be seriously injured or require ongoing assistance to stay in the workforce with more vocational rehabilitation;

· Vocational rehabilitation is linked to weekly compensation, which in turn is affected by the qualifying age for New Zealand superannuation (65 years). The Bill removes the upper age limit so that those who wish to remain in the workforce after reaching retirement age are still eligible for vocational rehabilitation; and

· The Bill requires Occupational Assessors to consider a claimant’s pre-injury earnings when identifying suitable work types in occupational assessments.

34. 
The NZCTU supports these pragmatic changes. The removal of the upper 
age limit for vocational rehabilitation recognises the changing needs of an 
aging workforce in which lifelong learning, retraining and upskilling are key 
features. The NZCTU would, however, like ACC to develop initiatives to help 
older workers, particularly those who have worked in heavier industries, and 
find themselves ‘worn-out’ before retirement age.  Often these workers may 
have low literacy, numeracy and computing skills so targeted retraining 
may have to focus on utilising their industry knowledge creatively. For 
example, a builder who can no longer work on site because of injury could 
use their industry knowledge to retrain as a building inspector. 
35. 
Notwithstanding the above amendments, the NZCTU submits that there is 
scope 
for further changes to the vocational framework in order to give full 
expression to the concept of complete rehabilitation. Recent research and 
evaluation has indicated that the framework for vocational rehabilitation for 
claimants could be enhanced to provide better outcomes. The NZCTU would 
argue the vision of complete rehabilitation has not been met and, in fact, has 
been hindered by the application of ‘work capacity testing’, in its current guise 
as the vocational independence process, as well as by New Zealand’s failure 
to ratify ILO Convention 159
.
36. 
One of the fundamental problems with the vocational independence process 
is that a determination of vocational independence may exit a person, who is 
suffering permanent partial disability and cannot return to their pre-injury 
employment, from the scheme on the basis that they have the capacity to 
work in a job that is often of lesser social and economic status to their pre-
injury employment. This situation is compounded by the fact that there is no 
requirement for job placement (ie, a job need exist only on paper), and there 
is no validation of labour market realities, which can result in absurd 
scenarios, for example, a Parliamentary messenger in Wanganui or a panel 
beater deemed vocationally independent as a social worker with no 
compensation provided for long-term loss of earnings.  
37. 
There is also no statutory requirement to retrain a claimant in a job of similar 
social/economic status or until recently, to provide any follow-up by ACC, of 
vocationally independent claimants to ensure that they were still attached to 
the labour market and had achieved durable Return-to-Work (‘RTW’). Recent 
research has demonstrated that, not only do injured workers experience an 
income loss after spells off work through injury, but also some claimants 
who have been deemed vocationally independent may end up out of work on 
Work & Income benefits. The NZCTU contends that these shortfalls need to 
be attended to. The requirement for Occupational Assessors to have regard to 
a claimant’s pre-injury earnings will help ensure that jobs identified for 
claimants during assessments are comparable in terms of income. However, 
as the assessment process does not result in job placement, claimants may 
still suffer a loss in income. 

38. 
The NZCTU believes that, in spite of the changes proposed by the Bill,
more work needs to be done to ensure that:
· the rehabilitation of injured people is meaningful;

· the role of retraining is strengthened (consistent with government objectives of lifelong learning as well as the upskilling initiatives, especially those involving foundation skills, in the Scandinavian countries);

· areas of labour market vacancy and skills shortages are targeted (as happens in the United Kingdom through a programme undertaken by the Trade Union Congress); and

· compulsory literacy/numeracy/computing skills testing is introduced into the Vocational Independence assessment process. 

39. 
The NZCTU submits that, if a person cannot return to their pre-injury 
employment, every effort should be made to ensure that they can be retrained 
and reconnected to the workforce in a job of similar social and economic 
status. If this is not possible, some thought should be given to ‘top-up’ 
payments along the lines of the permanent pension, to ensure that these 
workers are not seriously financially disadvantaged.

40. 
The NZCTU asserts that, if the nation’s goal is the re-integration of injured 
people into work, then industry approaches and inter-agency co-operation (ie. 
between ACC, MSD and MOH) are vital to ensure that RTW 
strategies are 
aligned and claimants do not fall through the cracks. Given that New 
Zealand’s workforce is aging and the labour market is tight (in terms of low 
unemployment), a co-ordinated whole-of-government strategy, in 
partnership with unions and business,  would help address the changing 
demands of the labour market, and areas of skills shortage, helping to build a 
better workplace for the future. 
41. 
The NZCTU supports the changes to the Vocational Rehabilitation 
framework but submits that the ACC scheme still fails to provide all 
claimants with complete rehabilitation.

Key changes for other policy issues
42. 
The NZCTU supports the following two changes: 
· Repeal of disentitlements for wilfully self-inflicted injuries for the reasons given in the explanatory note; and

· Eligibility of nurse practitioners to determine incapacity and undertake assessments for ACC purposes.

43. 
This above amendment is also supported. However, the NZCTU proposes 
audiologists should also be regarded as registered medical practitioners for 
the purposes of Section 37. This change would allow the date of treatment 
by an audiologist to be considered as the date on which a person suffers a 
personal injury caused by a work-related gradual process, disease or 
infection. 
44. 
Noise-induced hearing loss affects a significant proportion of the working 
population. General Practitioners
(‘GP’) are currently the first step in the 
process for lodging a claim, however, if a claimant goes to an audiologist 
first, they are referred back to a GP. From a practical perspective, 
audiologists are the logical people to lodge claims for hearing loss but as the 
law stands they are unable to do so.

45. 
The NZCTU supports the above changes but would like a further 
amendment 
enabling audiologists to lodge claims for hearing loss.

Rob Laurs

CTU/ACC Programme Co-ordinator, Legal Officer

� The NZCTU supports the suggestions proposed by the New Zealand Nurses Organisation (‘NZNO’) and the Rail and Maritime Transport Union (‘RMTU’) in relation to this amendment.


� Section 2(1) HSE Act 1992


� The current statutory limit is 14 days


� At present, these people are only eligible after five weeks of incapacity.


� Currently, the level of compensation does not adequately reflect an average life-long pattern of earnings. The Bill provides that weekly compensation will be 100% of the minimum weekly earnings (as determined under the Act).


� Convention 159 requires each signatory to consider the purpose of vocational rehabilitation as being to enable a disabled person to secure, retain and advance in suitable employment and thereby to further such person’s integration into society.





