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1. Introduction

1.1 The New Zealand Council of Trade Unions - Te Kauae Kaimahi (CTU) welcomes this opportunity to make a submission on a possible Free Trade Agreement (FTA) between New Zealand and India in response to the NZ-India Joint Study Group report.
1.2 The CTU is the internationally recognised central trade union body in New Zealand.  The CTU represents 39 affiliated unions with a membership of over 350,000 workers.  The CTU acknowledges Te Tiriti o Waitangi as the founding document of Aotearoa New Zealand and formally acknowledges this through Te Runanga o Nga Kaimahi Maori o Aotearoa (Te Runanga) the Treaty partner of Te Kauae Kaimahi (CTU) which represents approximately 60,000 Maori workers.
2. General CTU Approach to Trade Negotiations
2.1 The CTU policy approach on trade matters is to identify possible risks to the New Zealand economy and local businesses and other interests, whilst recognising the perceived advantages that some sectors may accrue from enhanced access to markets.  The CTU has general concerns about the possible negative impacts of a neo liberal approach to free trade which can promote unrestricted access by multinational corporations to land, resources, workers, culture, plant life, indigenous intellectual property rights, and so on without protections for the people of that country.  These concerns are both for direct impacts and for unintended consequences of increased access.

2.2 The CTU understands that rules-based trade is intended to address issues relating to adherence to minimum standards and codes for operation, but notes concerns over inconsistent substance or application of many current rules, incomplete information considered in negotiating the rules, the inequalities of bargaining power between some parties, the inclusion and exclusion of certain issues, and the uneven enforcement of rules.  We believe that New Zealand’s international trade and investment policies should be driven by, and be consistent with, its economic and social development policies.
2.3 For the CTU, any analysis of the relative merits of a trade agreement or closer economic partnership must be based on empirically sound research, properly conducted net benefit analysis, and include consideration of:
· employment effects in New Zealand;

· adherence to core labour standards in the partner country;

· the contribution any proposed agreement will make to sustainable economic development in NZ;

· the impact on public and social services;

· the extent to which the agreement is based on principles which will advance equitable trading relations between countries; and

· the genuine application of the Treaty of Waitangi relationship.

2.4 The CTU continues to be highly concerned at the process followed in international trade and investment negotiations, particularly at the lack of openness which limits consultation on, and input into, the trade agreement documents.

3. General issues

3.1 The CTU has concerns regarding a number of issues including labour rights in India particularly in relation to the existence and treatment of child workers and forced labour, the banning or constraint on union activities in India, the impact of tariff reductions on New Zealand manufacturing sector, rules of origin, the impact on services (including education), protection of public services, investment issues, and Te Tiriti o Waitangi issues including the protection of traditional Maori intellectual and cultural property. We also support a general Treaty of Waitangi exception.
3.2 We note the statement in the report that New Zealand and India have “complementary” economies. Exports from New Zealand to India are expected to be dominated by agricultural commodities and coal; exports from India to New Zealand are expected to be dominated by industrial and more highly processed goods. As is noted on p.15 of the report, New Zealand exports to India are driven by “massive” growth in coal (81.8% increase per year) and wood in the rough (39.4% per year) in the five years since July 2002. “Typically, the products which New Zealand exports [to India] are unprocessed goods and machinery which contribute to production processes within India. New Zealand’s key exports are in coal, wood in the rough, wool, butter, and scrap aluminium”  with only a small number of more highly processed technical products.
3.3 We are concerned that this reflects a reinforcement of the position where New Zealand is highly dependent on its farming sector and coal exports, with most of our exports to India being raw materials or only lightly processed. On the other hand, employment in our more highly paid manufacturing and service industries could be threatened by Indian imports which are very diverse but include many highly processed items such as linen, medication, sewing machines, plastic plates, sheets and film, base metal fittings and mountings, and semiconductors.
3.4 Complementarity may be the status quo but by committing to an agreement which reinforces this status quo makes it even more difficult for New Zealand to grow industries outside low-value-added agricultural goods and increase its manufacturing capability. 
3.5 We also note that while India has taken some steps to open its economy in recent years, it still maintains high levels of tariff protection and management of foreign investment (both FDI and financial flows), and there is strong regulatory involvement by the government domestically. In part this is driven by its justifiable concern for the widespread and deep poverty that still exists in the country, which requires close attention to the availability of affordable food and the viability of often near subsistence agriculture on which lives depend. However preceding and alongside opening, Indian governments have also followed policies to develop the country’s industrial and service sectors, with considerable success, as indicated by its strong growth rates in recent years. We would therefore be concerned if New Zealand took negotiating positions which undermined development and poverty-alleviation policies of the Indian government.
3.6 Finally, we note that even accepting the assumptions of the modelling of the effects of an agreement, the prospective one-off increase in New Zealand’s GDP is just 0.01%, which is not in practice discernible given measurement limitations. It is not worth significant sacrifice. 

4. Services  

4.1 The CTU has raised significant concerns over many years about the liberalisation of trade in services.  As a result of strenuous objections to New Zealand’s draft initial offer on services in the Doha round of WTO negotiations, the Government revised the offer and established a set of guiding principles.  We still believe that the principles are not strong enough, but as a minimum they establish a basis for analysis of any position on services.
4.2 In particular, we have expressed our high level of concern at proposals for further inroads into domestic regulatory flexibility. This goes to the heart of union concerns about the way in which rules around services trade could restrict New Zealand domestic policy space on important regulatory matters. In this context we note that (p.47)
4.2.1 “The JSG noted the importance of disciplining all elements of domestic regulation especially qualification and licensing requirements and procedures, which often impede effective market access to service suppliers. New Zealand and India share the view that robust disciplines on domestic regulation are needed to ensure that the value of any market access and national treatment commitments are not undermined through the misuse of domestic regulations for protectionist purposes. Processes toward recognition of qualifications and experiences of professionals, especially in professional services, should also be considered to make market access more effective.”

4.3 This is a complex area on which we would want to make detailed submissions should it proceed further, but in brief, we are concerned that any tests of “necessity” or being “not more burdensome than necessary” for regulations would significantly constrain New Zealand from changing its regulatory settings away from “light-handed” ones which have in many cases shown themselves to be inadequate. 

4.4 We are also concerned that qualification and licensing requirements potentially will constrain our quality, health and safety regulations and will have a range of effects on education including the accreditation of institutions, teacher recognition and other professional licensing, and other aspects of our education system. 
4.5 The CTU opposes binding commitments on migration being made in the context of a free trade agreement.  We believe that migration policy and practice should be more flexible and able to respond to labour market conditions rather than being locked into a Trade Agreement.  We are less concerned with working holiday schemes, but have concerns about any commitment to specific numbers of skilled workers for specified occupations, since there is no advance surety of the level of demand for such workers.  Regular reference to specific occupational categories on the long term skill shortages lists should be part of any agreement for temporary migration.

4.6 We note the impact that availability of skilled migrants would have on New Zealand’s broader skills development strategy.  If individual employers can regularly plan to fill future skills needs with migrant workers, there is no incentive to support longer-term training initiatives for the New Zealand workforce.

4.7 While New Zealand employers using temporary migrant workers to fill skill shortage are required to offer reasonable market rates, there have been instances in similar situations where Immigration New Zealand have had difficulty identifying market rates.  There have also been suggestions that market rates can be inflated by allowance for accommodation and other deductions which have significantly reduced the amount actually received by the workers.  For example, there have been major concerns about migrant nurses working for low pay rates in the aged care sector.

4.8 Given the major concerns about Mode 4 in the context of trade negotiations, we urge the New Zealand government to adopt a best practice approach.  This should include a tripartite overview of temporary migration, recognition that migrant workers are vulnerable workers, guaranteed access to unions and other independent advice for temporary migrants, leaflets in the relevant languages setting out employment rights, pastoral care, and an induction process. 

4.9 There should be regular reviews of lists of migrant workers permitted in under any such agreement, to take account of New Zealand’s changing future needs for skilled workers which may decrease with the return home of some skilled ex-pats in response to current global economic pressures.  The rules over admission of temporary Indian workers to New Zealand should specify what circumstances they will be permitted entry under.

4.10 Our primary submission is that it is inappropriate to include migration commitments in a trade agreement as a binding Treaty. It is more flexible to deal with migration issues in a non-binding way that maintains the ability of the New Zealand Government to review migration levels as appropriate in the circumstances in any period.

4.11 On specific sectors, we note that (p.46)

4.11.1 “the sectors that have been identified are: tourism services; educational services; architecture engineering and integrated engineering services; computer related services; the range of professional services like accountancy services; construction services; audio visual services; environmental services; services incidental to agriculture and forestry; financial services; modes 1 and 2 especially in professional services; and other business services; and other services such as credit reporting services; collection agency services; telephone based support services including telephone call centre and other telephone based support services; duplicating services; mailing list compilation and mailing services; and trade fair and exhibition organization services etc.”; and 

4.12 We comment in detail later in this submission on labour rights in India, and quote from an International Trade Union Confederation (ITUC) report (appended to this submission). However it is particularly pertinent to note here the following extract from this report:

4.12.1 New employment sectors, such as call centres, the BPO industry, the visual media and telecommunications are not covered by any explicit employment regulations, and employers obstruct the formation of unions. Workers in the construction and shipbuilding industries are increasingly hired through contractors and subcontractors, which try to prevent workers from organising by threatening them with dismissal. Most of the work is project-based, which also limits the possibilities for collective bargaining.
4.13 While welcoming further cooperation with India in the area of education, and the already increasing numbers of Indian students, the CTU opposes any extension of New Zealand’s commitments on education and has made extensive submissions on this subject previously.  We are concerned that an extension will undermine the strength, viability and standards of our public education system, and the reputation of New Zealand’s education system in general if the system is further opened up. Further cooperation is best dealt with in agreements and arrangements which can take into account the specific needs of education and its social context.
4.14 If construction services extended to Mode 4 or other entry of temporary personnel to work on New Zealand construction sites, we would have high levels of concern regarding employment of New Zealanders, especially in circumstances such as the current downturn in construction.

4.15 We have previously expressed concern at the effects of commitments in audio visual services because of the desirability to encourage New Zealand content in film, broadcasting and related areas. Cooperation in these areas are best handled through specific agreements that can take cultural and social needs into account.

4.16 There are opportunities for possible joint work as well as possible expansion in two-way trade.  The Government needs to ensure that there is appropriate use of local creative personnel and that local labour standards for creative work in New Zealand are not undercut by the use of large numbers of Indian contract workers.  There may also be a need to review relevant copyright provisions, including those relating to use of material in secondary format e.g. use of film material in computer or video games, so that international royalty rights for New Zealand creative personnel are maintained and enforced where they would have those rights under New Zealand law.
4.17 We note that Environmental Services include water treatment and waste management. We would oppose any commitments in these areas in that they encourage privatisation and make reversal of privatisation difficult, and may introduce constraints on regulation of such essential services which are critical to the health and well-being of New Zealanders. They are areas of particular concern to Iwi/Māori, bringing a heightened need for their involvement in any decision-making on proposals.
4.18 New Zealand has already made commitments in Financial Services in the GATS. In response to the current global financial crisis, it is recognised that higher levels of regulation are necessary at both national and international levels. The nature of these commitments constrains our ability to introduce such regulation. For example they require New Zealand to accept any new financial products regardless of their risk, at a time when a much more cautious position is being taken to risk internationally in the light of the high-risk products derived from subprime mortgages in the US. There are exceptions for prudential measures, but what is “prudential” has been strongly disputed. For such reasons we would strongly oppose any reinforcement or extension of commitments in financial services.

4.19 Further, we would be very concerned if Financial Services covered Modes 1 and 2. There have already been job losses due to the movement of processing and call centres off-shore by banks present in New Zealand. India is a prime global destination for call centre, IT and processing work in the finance and other sectors due to a number of factors including low wage costs. 

4.20 This work could be in a Special Economic Zone (see below for more details) such as in one of the centres for these kinds of operation, Bangalore, with attendant concerns about the labour standards for workers. It could also mean that New Zealand companies move operations offshore to such zones with significant economic benefits to those companies while New Zealand workers lose jobs.

4.21 Similarly we would be concerned at Mode 4 or other temporary migration commitments which led to the displacement of New Zealanders from financial services employment through the entry of temporary employees into this sector.
4.22 In a similar context, we would have concerns at proposals to enter into commitments in “modes 1 and 2 especially in professional services; and other business services; and other services such as credit reporting services; collection agency services; telephone based support services including telephone call centre and other telephone based support services; duplicating services; mailing list compilation and mailing services;…”
4.23 The CTU has concerns about further inroads into New Zealand's call-centre services and backroom processing.  Telecom is already seeking to move a significant proportion of its services to the Philippines. 
4.24 We note that an agreement could include procedures for mutual recognition of qualifications. This is a complex area which reflects strongly on the quality and reputation of institutions and education systems. It would be better addressed through separate agreement.
4.25 The CTU is opposed to the use of the negative list approach to negotiating a free trade agreement.  Relying on predictions of what technologies, goods, and services may become subject to future trade between our countries is overly risky.  New financial services “products” which may present a risk to the economy or financial system are a very topical example. Identifying future developments, needs, and risks is inherently difficult.  Given the speed of current technological advances, the CTU believes that it would be more prudent to opt for a positive list approach wherein items are explicitly listed, and additional trade areas and provisions are subject to further negotiation rather than being assumed to be included on the same terms if they have not been described.  The commitment to a negative list carries major risks.  If a trade sector is omitted from the FTA or is described in incomplete terms, there is the risk of needing future litigation to restore the missing terms as has happened in previous situations.
5. Tariffs
5.1 The CTU generally opposes unilateral reductions in tariffs but acknowledges that a managed and mutual reduction in tariffs in a bilateral context can result in benefits in some sectors alongside disadvantages in others.  

5.2 The CTU would be most concerned if the tariff phase down in the context of NZ-India was at a faster pace than that agreed with China or ASEAN.

5.3 Although India has been a late starter in the readymade export clothing industries, developments over the last five or so years (especially) in Tamil Nadu are seeing India breaking into this market.
5.4 We suggest that New Zealand should offer technical assistance to India for its textile and carpet loom industries to ensure poor labour practices do not undermine a clean green sustainable supply chain for products that involve the New Zealand industry. For example:
5.4.1 New Zealand wool used in the hand and machine loom carpet and rug making industry still involves significant amount of Child Labour.  Every time that bad child labour practices are exposed it impacts on the value and image of New Zealand wool. A part of any Labour Rights provision (see below) should include a watchdog and a programme for the ongoing elimination of child labour from the industry.

5.4.2 Textiles from India are used in many New Zealand clothes and soft furnishings. But the production of textiles, especially the chemical dying process in the Gujurat is undertaken under horrific health and safety conditions.  Although New Zealand is a small importer of these textiles compared to Europe and the US, a Labour Rights agreement that recognised the problem and proposed some mechanism for the monitoring and ongoing elimination of dangerous environmental and workplace health and safety practices in this area, could be a model for larger markets for these goods.  This could be compared to the coal mining health and safety programmes that the CTU has assisted with for China.  

5.5 The suggestion that a New Zealand – India FTA would bring a new level of political and economic engagement to the relationship between New Zealand and India needs to be examined carefully.  To what extent will the New Zealand industries benefit by an FTA with India?  Factors that need to be considered include the following points:
· agricultural commodity prices are more elastic than those of manufactured goods;

· New Zealand manufacturers face tough times already and are facing more challenges with the current recession.  The CTU believes it is necessary to have an economic development strategy to promote manufacturing jobs in New Zealand, and that trade policies should accommodate this;

· the manufacturing sector needs a strong base to build value-added exports.  There are significant benefits from a well-developed manufacturing sector including higher levels of R&D, greater rates of productivity improvement relative to other sectors, better learning and development when manufacturing and market are closer together, multiplier effects from links with other parts of the economy, and the importance of manufacturing to services growth.  These benefits are in addition to the importance for employment and regional development.

5.6 The CTU believes that workers in sectors disadvantaged by the impacts of FTAs with countries with a significant manufacturing base should be given special consideration in provision for re-training and other support to find new areas of employment. 

5.7 The approach to tariff negotiations should therefore be based on a long term strategy for value-added manufacturing from New Zealand rather than a simple acceptance that New Zealand is the source of commodity exports with some added value in agriculture but none elsewhere.

5.8 Robust Rules Of Origin need to be included in the agreement to protect against “leakage” or intermediate material and goods from countries neighbouring India which do not already have tariff-free access to New Zealand.

5.9 The negotiations also need to ensure that anti-dumping provisions are maintained.
6. Investment

6.1 We note that India has considerably more stringent controls on foreign investment (direct, portfolio and financial) than New Zealand. It also offers investment incentives. We therefore see no necessity to compromise New Zealand’s regime, which is liberal in international terms.

6.2 The CTU foresees possible issues relating both to New Zealanders' investment in India, and of Indian investments in New Zealand.

6.3 It is important that any agreement underscores prudential measures, such as those for the protection of investors, depositors and insurance policy holders, to ensure the integrity and stability of the financial system, and to allow the New Zealand government to take actions that may extend well beyond normal operational prudential measures.  In the current global financial crisis, there is a need to for careful regulation of the financial sector, both domestically and internationally.  This is not a time for further deregulation or relaxation of domestic screening provisions, nor of financial services.  Small scale investment by Indian business people relocating to New Zealand may be safer and easier to monitor, than larger scale offshore investments.
6.4 The CTU has consistently raised concerns about investor state arbitration provisions. Investor state arbitration allows foreign investors to legally challenge government actions before international arbitral tribunals. This means that  foreign investors have the right to file damages claims as a result of laws, regulations or administrative actions at the national or local levels, even if they are enacted for legitimate public interest objectives, including public health, safety, and environmental protection. 
6.5 The New Zealand Government should make clear at the outset of any negotiations that it will oppose investor state arbitration. We note that in the Thailand CEP, arbitration only takes place with the consent of both parties and cannot be required.
7. Competition Policy

7.1 We note that India is at an early stage in setting up institutions to encourage competition, and does not consider this an appropriate area for negotiation.

7.2 If Competition does become a subject for negotiation, we would wish to make further submissions, but at this stage indicate that our concerns would centre around competition requirements becoming a lever for the partial or full privatisation of public services that are currently or might be better provided as a single monopoly state or local government provider.

8. Intellectual Property

8.1 India’s position is that any agreement in this area “will be confined to issues of capacity building, human resource development, awareness creation and outreach activities. Issues relating to enforcement, policy and legislation are kept out of these agreements.” 

8.2 Our most immediate concerns in this area are that strengthening of IP rights should not increase the cost and availability of medicines and with regard to IP and the Treaty of Waitangi. If negotiations extend beyond India’s position are entered into we would like the opportunity to make further submissions.
8.3 The CTU suggests that protection of intellectual property relating to traditional Maori knowledge (matauranga) particularly of medical use of plants and of other collectively owned cultural knowledge should be provided for in the FTA in relation to the Treaty of Waitangi.  We are mindful of the ongoing consideration by the Waitangi Tribunal in New Zealand of the WAI 262 'Intellectual Property, Flora & Fauna' Claim.  The Maori healers' association - Nga Ringa Whakahaere - is closely associated with this Claim which was originally filed in 1991.  They have expressed concern that the Crown and trans-national entities are presuming to own, regulate or use aspects of Maori cultural and intellectual property, and the native flora and fauna species for which Tangata Whenua (Maori) are Kaitiaki (guardians).
8.4 Given the commercial value in Asia of traditional medicines and of investment opportunities for marketing such remedies internationally, the CTU believes that special consideration may need to be given to protecting the status of traditional Maori healing knowledge and plants used in Rongoā Māori (traditional Māori medicine).  At present the preparation of products in the traditional practice of rongoā Maori is exempt from the requirements of the Medicines Act, and their status may be problematic under trademark legislation.  There is a need to protect Maori cultural and traditional knowledge, and intellectual property rights, from bio-prospecting and other misappropriation.
9. Government Procurement

9.1 Again, we note that it is Indian government policy not to include government procurement in agreements. We are sympathetic to that view, and would be concerned if any agreement further constrained the ability of central and local government to use procurement to foster economic development and provide social services using local providers. If negotiations were to begin in this area we would like the opportunity to make further submissions.
9.2 We would argue that any provisions should also permit New Zealand Government Procurement Principles to include respect for, and adherence to, labour standards on non-exploitation of workers.  This should include a prohibition on the use of Forced and Child Labour, and the freedom of association and right to collective bargaining for workers involved in production of goods and services procured.  
10. Labour Rights Issues 

10.1 The CTU has received from the International Trade Union Confederation (ITUC) a report on labour practices used in India, describing use of child and forced labour, labour rights abuses in relation to union officials, discrimination against Dalits and women, and workers employed in foreign owned companies in India’s Special Economic Zones.  A copy of this report is attached as Annex One.*
10.2 We outline some of the evidence presented in the report below. It indicates some of the worst labour conditions in the world.

10.3 The CTU raises these issues for consideration of Government to Government dialogue and for addressing labour rights issues in the trade agreement provisions.  The CTU seeks Government inclusion in any free trade agreement with India of an effective labour rights provision that is an enforceable part of the agreement, and inspection rights to companies sending goods or temporary personnel to New Zealand.  Labour provisions are needed to enable unions in New Zealand to monitor and protest about the labour conditions of workers producing goods and services sold under the agreement if these do not meet minimum standards. 

10.4 Any Trade and Labour Framework for this Agreement needs to make specific reference to core labour standards and include strong provisions to deal with complaints.

10.5 The report states the following:

10.5.1 India has not ratified ILO Convention No. 87 on Freedom of Association and Protection of the Right to Organise or Convention No. 98 on the Right to Organise and Collective Bargaining.

10.5.2 Workers have the right to establish and join trade unions without prior authorisation. However, there is no legal obligation on employers to recognise trade unions or to engage in collective bargaining. Moreover, a change in legislation in 2001, which amended the Trade Union Act of 1926, states that a trade union has to represent at least 100 workers or 10 percent of the workforce, whichever is less, compared to a minimum of seven workers previously. Such a minimum requirement of 100 workers is very high by international standards.
10.5.3 Public sector workers have only limited rights to organise and collective bargaining.

10.5.4 The Trade Unions Act prohibits discrimination against union members and organisers but is not sufficiently observed or enforced.

10.5.5 The Trade Unions Act does not apply in Sikkim, a state annexed to India in 1975, and although some workers’ organisations exist, no one sector as such is organised.
10.5.6 In practice, only a small group of workers, employed in the organised industrial sector, enjoys protection of its rights. Over 90% of workers are employed in informal employment relationships or in agriculture, which are characterised by almost no union representation due in large part to the non-enforcement of the law.
10.5.7 There is a growing use of contract labour, which makes organising difficult and has led to a weakening of trade unions.
10.5.8 In general, employers are often hostile towards trade unions and use intimidation, threats, beatings and demotion. Legal procedures are long and costly and labour inspection and enforcement of labour legislation are often lacking, rendering the exercise of legal rights to freedom of association extremely difficult.
10.5.9 There is no statutory obligation to undertake collective bargaining and consequently many employers are reluctant to negotiate with unions.
10.6 Conditions are especially degrading for Dalit workers. The ITUC report notes:

10.6.1 Although caste based discrimination is prohibited under the Constitution (article 16), this practice continues, and is not adequately addressed. A Human Rights Watch Report of February 2007 (Hidden Apartheid: Caste Discrimination against India’s “Untouchables”) estimates that there are more than 165 million Dalits in India. The caste based discrimination makes Dalits endure segregation in housing, schools, and access to public services. They are denied access to land, forced to work in degrading conditions and are routinely abused. Many Dalits are still engaged in occupations of cleaning, landless labouring and leather work, as well as in the most exploitative forms of labour such as agriculture, manual scavenging and sewerage work. Landless labourers work all across India for just some rice or wages far below the minimum wage. Dalit women are paid even less. Many of these workers end up in bonded labour after taking up loans. The HRW report notes that offences against Dalits are not dealt with adequately. The report notes that of all trials involving such offences between 1999 and 2001, 89% resulted in acquittals.
10.7 Although there are some laws against discrimination against women, and India has ratified ILO Convention No. 100 on Equal Remuneration, and Convention No. 111 on Discrimination (Employment and Occupation), the ITUC reports:

10.7.1 The vast majority of domestic workers are women, who are not covered by any national law that deals with the protection of their rights, although state-level legislation does exist in some states. The States of Kerala and Karnataka have adopted minimum wage laws for domestic workers. The lack of regulation in this sector has led to violations of domestic workers’ rights, working hours between 8 and 18 hours a day, and the absence of job security. Domestic workers are also vulnerable to sexual and verbal abuse and are often refused days off.
10.7.2 A study by van der Meulen and Menon (2006) which looked at the impact of trade liberalization on gender wage differentials in manufacturing in India, shows that economic reform and trade liberalization in India have led to a widening of the wage gap. “In a scenario with declining rents (due to increased competition) in the concentrated sector post-liberalisation, firms appeared to have maintained male wages at the expense of female wages. Rather than competition from international trade putting pressure on firms to eliminate costly discrimination against women, pressures to cut costs due to international competition appear to be hurting women’s relative pay. The study concludes that “the results indicate that groups of workers who have weak bargaining power and lower workplace status maybe less able to negotiate for favourable working conditions and higher pay, a situation that places them in a vulnerable position as firms compete in the global market place. Lack of enforced labour standards that prohibit sex-based discrimination combined with employer practices that favour male workers can leave women with less bargaining power and limited wage gains compared to men”.

10.8 The CTU is therefore most concerned that the ability of Indian workers to organise for decent wages and conditions is very limited, and in many cases there is a high degree of exploitation within the Indian context. This includes those employed in the production of goods and services for export.

11. Child Labour

11.1 The CTU is greatly concerned at the widespread child labour in India. 

11.2 India has not ratified ILO Convention No. 138, the Minimum Age Convention or Convention No. 182, the Worst Forms of Child Labour Convention.
11.3 The ITUC reports that:

11.3.1 The Constitution of India states that no child below the age of 14 years shall be employed to work in any factory or mine or engaged in any other hazardous employment (Article 24). In addition, Article 45 states that the State shall endeavour to provide, within a period of 10 years from the commencement of the Constitution, free and compulsory education for all children until they complete the age of 14 years. However this Constitutional provision has never been implemented, and school enrolment rates remain low
11.4 Legislation is in place prohibiting Child Labour, and new legislation has been enacted as recently as 2006 (banning domestic work and restaurant and hotel work by children under 14). However, the ITUC reports:
11.4.1 However, enforcement of the law is weak and illegal employers rarely face sanctions, according to Human Rights Watch studies. Domestic child workers are also difficult to identify, as they work in individual households, controlled by their employers. They work long hours for low pay and are often subject to abuse.
11.5 In general, the ITUC states:

11.5.1 Poor data availability and data collection is a serious problem, resulting in a probable underestimation of the number of child workers and estimates of the number of working children in India vary widely. The 1991 national census estimated the number of working children at 11.2 million. The Census of 2001 showed a number of 12.66 million working children. Out of the 12.66 child workers in 2001, 5.77 million children were classified as “main” workers, and 6.88 million as “marginal” workers. The Global March/ICCLE report refers to unofficial estimates of between 25 and 30 million child workers. Other estimates by Human Rights Watch come closer to 115 million working children, given that over 100 million children of the age between 5 and 14 were out of school in 2000. 
11.5.2 The Global March/ICCLE report states that most working children are engaged in agriculture, cultivation, manufacturing, processing, services in household industries, factory work, domestic work and small trading activities.
11.5.3 The report further lists the hazardous occupations children are engaged in, which include hybrid cotton seed production; agricultural allied processes such as beedi making, and thread making from silk cocoon; mining mica and slate; manufacturing processes such as carpet weaving, silk and cotton weaving, leather, electric bulb making, glass and bangle making, ball stitching, gem and diamond cutting and polishing, and lock making; construction and manual labour such as brick-making and chipping and stone breaking; and services industries such as domestic services, transport and garages, hotels and restaurants, sexual abuse and exploitation.
11.6 Even worse,

11.6.1 Bonded child labour is a serious problem in India. Although prevalent in different sectors and industries, the silk industry provides an important example. In 2003, Human Rights Watch (HRW) released a study on bonded child labour in the silk industry. They estimated that more than 350,000 children work in the silk industry, of which almost all who work for a non-family member are bonded workers. The remaining ones work for a family member, who himself is often bonded. India’s silk production accounts for 20% of world production and 8% of the global silk market.
11.7 Children working in hazardous occupations is also a major issue. The areas in which they work gives some idea of the breadth of its effect on Indian production:

11.7.1 A number of child labour projects have been implemented to release children from hazardous occupations and provide them with education. The National Child Labour Project (NCLP) provides education through non-formal education centres. The NCLP is operational in 100 districts in 13 states, with 4,077 schools in which 203,850 children are enrolled. The ILO IPEC programme sponsors 175 projects in India. Through the INDUS project the ILO targets 80,000 children in hazardous work such as brick manufacturing, stone quarrying, beedi manufacturing, footwear manufacturing, fireworks manufacturing, manufacturing of matches, silk manufacturing, lock making, brassware and glassware production. Despite these and other efforts as well as the general commitment to eliminate child labour, the school drop-out rates are high, and enforcement and penalties remain insufficient.
12. Forced Labour

12.1 Forced Labour in India is prohibited by law and India has ratified ILO Convention No. 29, the Forced Labour Convention in 1954, and Convention No. 105, the Abolition of Forced Labour Convention, in 2000. However it remains a serious problem.

12.2 The ITUC reports:

12.2.1 The ILO CEACR report of 2004 (observation) notes that according to government reports 282,970 bonded labourers were identified between 1976 (at the enactment of the Bonded Labour System (Abolition) Act) and 2003, of which 262,952 were rehabilitated. Bonded labour is prevalent mainly in agriculture, but also in industries such as mining, brick kilns, silk and cotton production, and beedi production. Given the lack of data, a statistical country wide survey is urgently needed, the CEACR states.  
12.2.2 Trafficking of people is prevalent in India. Research in 2002-2003 by the Institute of Social Sciences in India showed that “girls and women arebeing trafficked into Delhi from Andra Pradesh, Karnataka, Tamil Nadu, West Bengal. Jharkhand, Rajasthan, Madhya Pradesh, Maharashtra, Gujarat, Goa, Assam, Arunachal Pradesh, Uttar Pradesh, Uttaranchal, Bihar, Bangladesh and Nepal… Some are re-trafficked from Delhi. The conditions of work of these trafficked persons are extremely exploitative and involve slavery-like practices. Working hours are long, wages low and often withheld, and health risks and costs are severe”.
12.3 The ITUC concludes that “Forced labour is prohibited by law but does occur in the form of trafficking of persons for the purpose of labour or forced prostitution. There is a widespread problem with bonded labour. Enforcement and sufficient penalties are often lacking.”

13. Special Export Processing Zones
13.1 The CTU is concerned about the possible impact on New Zealand manufacturing if New Zealand companies are influenced by the favoured status given companies investing in the Special Economic Zones (SEZs) and choose to re-locate to India to take advantage of these facilities.  
13.2 Consideration is being given to permitting contract labour arrangements in a number of sectors, including such zones.
13.3 At the time of the ITUC report, ITUC noted that

13.3.1 Workers have the right to organise and collective bargaining in Export Processing Zones, called Special Economic Zones (SEZs). In practice, entry into the zones is restricted which makes organising and trade union activities difficult in SEZs. Moreover, since the Zones were declared public utilities in 2001, a 45 day strike notice period is required.
13.3.2 Furthermore, state laws can however dilute the central labour legislation in SEZs. Some attempts have been made to exempt the SEZs from application of labour laws. The government of the New Delhi state has exempted SEZs from most labour legislation and there is a ban on the formation of trade unions. Andra Pradesh has dissuaded the labour department from conducting inspections in the SEZs.
13.3.3 The majority of SEZ workers are women, employed in garments, electronics and software. Workers who protest are often dismissed immediately, and many are employed on a temporary contract basis by fictitious contractors.
13.3.4 The Indian government has approved 237 SEZs with 34,509 hectaresof land. Some 63 SEZs are under construction and an additional 165 SEZs have been approved. Another 300 applications for SEZs are pending.
13.3.5 There are extremely poor working conditions in many factories producing for international export and where trade unions face significant obstacles to organising. A suicide in February 2007 in Triangle Apparels in Bangalore, a subsidiary of Gokaldas Exports, employing some 40,000 workers in Bangalore producing for many of the world’s leading brands brought attention to the working conditions in the factory. According to the ITGLWF, “workers complained of targets that were unreachable in a standard day, which forces them to work additional hours without extra pay in order to meet the targets, under pressure of supervisors and managers who routinely scream and throw things at them to make them work faster”. The woman who committed suicide in the toilets could no longer bear this pressure to meet her production targets.
14. Conclusion

14.1 The CTU has in this submission raised a range of issues, and in particular raised concerns in respect of the impact of the proposed agreement on services, economic development, labour rights (particularly the absence in practice of union rights, child and forced labour, and special economic zones), investment, and the Treaty of Waitangi.
14.2 The CTU requests ongoing consultation on these and other issues that impact on workers through the negotiation of an FTA with India.
The ITUC report on Internationally Recognised Core Labour Standards in India follows as an appendix to this submission.

