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Part A.
Introduction

1
The New Zealand Council of Trade Unions (CTU) is the internationally recognised central trade union centre in New Zealand.  It represents 34 affiliated unions with a membership of more than 300,000 workers in a range of sectors both private and public.  

2 The CTU has appreciated the consultative process which led to this Bill. The CTU, along with Business New Zealand, was represented on the Ministerial Advisory Group, which presented two reports to the Minister. In addition the Business New Zealand Executive Director, and the CTU President, were involved with officials in the drafting phase of the Bill. There is no doubt that this process has achieved a higher level of agreement between Business NZ and the CTU than would otherwise have been possible, particularly when viewed against the several unsuccessful attempts to reform the Holidays Act in the 1990s. There is no doubt that the Holidays Act 1981, parts of which date back to the 19th century and the key operative parts of which have not been substantially changed since the 1940s, is long overdue for an overhaul. 

3 While the Select Committee process will undoubtedly result in some necessary changes to the Bill, the CTU considers that the Bill as introduced into the House provides a sound basis for a new Act which reflects the values of, and is expressed in modern, more easily understood legislative language and format.

4
The CTU generally supports the Holidays Bill for the reasons stated in more detail in the submission below. However, the CTU proposes several amendments to the Bill, including:


Four weeks annual leave

 4 weeks annual leave as a minimum code annual holiday entitlement for all employees. This would reflect the intent of the Holidays (Four Weeks Annual Leave) Amendment Bill, which the CTU also supports.


11 public holidays for all fulltime employees

 Recognition that all full time employees should get 11 public holidays per year. Some workers who have changed their patterns and hours of work (e.g. supermarket employees who often work fulltime but on a Tuesday-Saturday basis) frequently miss out on public holiday entitlements.


Simplifying payment systems

 Simplifying payment systems for employers by standardising the method and calculation of entitlement for all leave based on the annual leave average earnings calculation. The reason the 1981 Act has three different methods of calculation for annual leave, public holidays, and special leave, is merely because of the separate legislative history of these entitlements. Employers frequently complain about the complexities of the Holidays Act and, while the new Bill goes a long way towards addressing this concern in both content and legislative drafting style, introducing a single average earnings method of calculation would undoubtedly be welcomed by all payroll staff, and would streamline the Act and its operation in practice.


Abolishing the qualifying period for bereavement and sick leave

· The present  threshold qualifying period of 6 months for bereavement leave and special leave unfairly discriminates against workers in precarious employment who are unlucky enough not to be able to get secure permanent employment. The CTU proposes that the 6 month qualifying period be abolished so that the clause would be amended to provide for sick and bereavement leave to be provided to an employee in respect of any 12 month period of employment beginning when employment commences.

5
The remainder of this submission includes other analysis of the Bill, further proposals for amendment as well as evidence and argument in support of the amendments referred to above.

6
The CTU wishes to appear before the Select Committee to speak to this Bill.  

Part B. 
Four Weeks Annual Leave 


The CTU submits that there is substantial  evidence that an increase in the minimum annual leave entitlement from 3 to 4 weeks would have economic as well as social benefits. These are addressed in this Part of the submission.

Are workers primarily a cost or an investment?

The arguments about the economic effects of an additional week’s annual leave for a proportion of the workforce mirror many other debates about improved conditions for workers. Are the direct costs associated with an additional week’s leave offset by improvements in productivity, a better-functioning labour market encouraging high participation, and other indirect effects on employment and consumption? Is it an equity issue such that additional costs are justified? Are workers a cost or an investment?

The cost issues

The main arguments put forward against an additional week’s leave are that it imposes additional cost for employers. The main cost is associated with either lower production, or the need to hire replacement labour to cover workers on leave. Employers sometimes also claim that workers who already have 4 weeks leave will expect 5 weeks leave to maintain a margin over other workers
.

Easton has calculated the cost as $350 million a year which at the time (2001) was 0.8% of employee costs and just over 0.3% of GDP. 

It is interesting to note the economic impact in the United Kingdom when 4 week’s leave was introduced. Despite affecting 6 million workers, nearly 1 in 4 in the labour force, there was no decease in employment or output, because productivity continued to rise steadily. Total employees went from 22.7 million in 1997 to 23.1 million in 1998 and 23.5 million in 1999. 

Output and productivity also increased as can be seen below:

UK Gross Domestic Product at Market Prices - 

current prices (£ million)

1997
811,067

1998
859,384

1999 902,459

or 

GDP (real price index) (1995 = 100)


1997
108.2

1998
113.1

1999 115.3

UK output per hour worked (1995 = 100) 

1997 - 103.3

1998 - 106.0

1999 - 107.5

(Source: National Statistics) 

Many conventional economists were surprised that the UK economy could absorb both the additional leave and the introduction of the National Minimum Wage (April 1999), which gave a pay rise to 1.3 million workers, without any discernible negative effects on the UK economy.

The benefits

The main arguments in favour of an additional week’s leave are:

· It is almost 30 years since the annual entitlement for 3 week’s leave was introduced and the labour market has changed dramatically since then.

· Many workers already have 4 week’s leave so it is an equity issue.

· Hours of work and labour market participation are increasing so workers need longer leave entitlements to compensate 

· It will help address the dual problem of overwork and underemployment

· Many successful economies have a statutory entitlement of 4 week’s leave or more.

· Workers will be more productive with an additional week’s leave.

· The cost of an additional week’s leave is small compared with the beneficial effect for workers and their families, and in relation to the improvements in employee motivation, performance and productivity.

· We need to develop sustainable work practices.

· The workforce is ageing.

· There will be a positive impact on employment.

· There will be reductions in absenteeism and sick leave.

While we strongly argue that an extra week’s leave will make a worker more productive across the entire year, we do not argue that productivity will keep improving (across the whole year) the more annual leave is taken. Logically, there will be a point at which productivity will decline on an annual basis due to absence from work. But we submit that this point is well beyond 4 week’s leave.

Comparison

Many other countries already provide for 4 week’s annual leave. 

For instance, every single country in the EEC must, by law, provide a minimum of four weeks annual leave. The countries lining up to join will have to meet this standard.

In Australia all employees are entitled to a minimum of four weeks annual leave, whether this be by arbitrated decision or employer agreement. Many employees in the mining industry receive five or six weeks' leave, while 7-day continuous shift workers receive 5 weeks.  Some agreements have a provision for up to 7 weeks annual leave per year.

What is more, Australian workers have had 4 week’s leave for some time now. In Australia the Federal Arbitration Commission granted 3 weeks in 1963.  The oil industry won 4 weeks by agreement in 1970; the Commission refused to extend the 4 week standard in the 1972 case, but the federal Labour Government granted 4 weeks to public servants in late 1972; the Metal Industry picked it up by agreement in 1974; the NSW state Commission granted 4 weeks in 1974 which was then extended in NSW by the parliament. The Queensland State Commission gave 4 weeks in 1973 and the South Australian Commission did likewise in 1974.  So there is no federal arbitral 'test case' awarding 4 weeks generally, but everyone has it; and in fact the Commission implicitly acknowledged this when it granted a 17.5% loading on 4 weeks annual leave pay as a general standard in 1974.

As can be seen from the table below, there is a significant number of countries that have much more generous combined annual and public holidays than in New Zealand where the total is 26 days. 




Annual leave
Public holidays
Total

Sweden


25


11

36

Luxembourg


25


10

35

France


25


11

36

Denmark


25


9.5

34.5

Austria 


25


13

38

Finland


24


12

36

Spain



22


13

35

Portugal


22


13

35

Norway


21


10

31

UK



20


  8

28

Slovakia


20


10

30

Netherlands


20


  8

28

Italy



20


12

32

Ireland


20


  9

29

Hungary


20


12

32

Greece


20


11

31

Germany


20


10.5

30.5

Belgium


20


10

30
New Zealand


15


11

26

Equity

In a survey on the Holidays Act in July 1999 the large Auckland law firm Simpson Grierson found that more than "80 percent of the employers surveyed provided senior management with more than 15 days annual leave". That is because they "have accepted the importance of holidays for staff welfare".

It appears that the economy benefits from managers having more than 15 days annual leave, but then some sections of business argue that if ordinary workers get the same leave entitlement, this is bad for the economy! It appears to be the same old story – managers are motivated to work better if they get better pay and conditions, but workers are meant to be motivated by worse pay and conditions.

If 80% of senior management already have more than 3 weeks annual leave, it is time for workers to be treated on an equitable basis in respect of such a fundamental employment provision.

Sustainable Development

As the Minister of Economic Development has noted:

If we want higher incomes, then we need to increase incomes not cut them. We need to compete on the basis of creativity, talent and innovation, not on the basis of cutting wages and conditions. Many workers already enjoy four weeks leave. Setting a minimum will ensure that those with the least bargaining power also see some of the benefits of economic development.

The labour market has changed in the last 30 years

In 1945, eighteen per cent of all women working 20 or more hours a week were married – less than one in five.  By 1996, 76 per cent of the mothers of teenagers were in paid work. A third of women with a baby under one year and half of the mothers of one to four year olds are working more than 20 hours a week. 

Our laws need to keep pace with the changes in society, and provide holiday leave that reflects the fact that with the demands on both parents to work in paid employment – there is a greater need to provide holiday time. 

Workplaces have become increasingly complex from a cognitive perspective.
 Increasingly the economy is creating jobs/tasks that require much higher levels of alertness.

Workers are working longer hours

It has been calculated that the average American now works one month a year longer than in the 1960s.
 It is no different we suspect in this country.

The Minister of Employment, the Hon. Steve Maharey
 has noted that:

Too many New Zealanders are living to work rather than working to live. We need to become more productive by working smarter rather than working longer.

But the damage has already been done. Employers are essentially externalising the costs of workers increasing both the number of hours of work and job intensity. 

Although, more people than before are part-timers, working less than 30 hours a week (about 23% of the workforce in 2001, compared with 17% in 1987),  increasing numbers of workers are working at least 50 hours a week. About 22% of workers are now putting in this many hours, compared with 17% in 1987.

Between 1986 and 2001 there has been a 17.9% growth in hours worked in the economy. The number of workers went up by 18.1%. This suggests that hours worked have not gone up. However,  11.8% of these additional hours are from workers who are working more than 40 hours a week.
 So two-thirds of the additional hours are by those working over 40 hours a week.

The Labour Department has noted
 that:

As the population ages more of the workforce is likely to be involved in caring for elderly relations. The changing demands of work may also have increased the potential for work-life conflict. More people report working more than 50 hours a week now than 15 years ago. More work may also be taking place outside the normal business hours of 8am to 6pm.

A study of New Zealanders' working time and home work patterns based on data from the Time Use Survey gathered diary information from 4900 New Zealanders between July 1998 and June 1999. The study found that paid work is concentrated within conventional business hours: around three-quarters of paid working hours are between 8am and 6pm, Monday to Friday. However, a very high proportion of workers perform some of their work outside core business hours. The pattern of working the majority of one’s hours at conventional times of the day and week and a few hours outside it is far more common than the pattern of working the majority of one’s hours at non-standard times.

The survey notes that timing of a job’s hours of work is an important attribute that can raise or lower well-being. As long as the majority of paid work takes place during daylight hours from Monday to Friday, people who work outside these times are likely to face reduced opportunities for social interaction with friends and family in their leisure time. 

Those who work at nights or on rotating shifts also face greater risks of experiencing health problems.

It is therefore not just increases in the amount of time spent at work that are the issue. It is also the increased incidence of work at night, weekends and public holidays. For instance, when 3 weeks annual leave was introduced in 1974, most shops could not trade on Saturdays (until an amendment in 1980). But it has been the case since 1990 that shops can open 24 hours, 7 days a week, every day of the year except for Good Friday, Easter Sunday, Christmas Day and half of Anzac Day. Nearly 20% of the workforce are in the retail sector and there has been a flow-on effect to other workers. 

This means that the working time patterns of workers in 2003 are very different from the situation in 1974.

These changes in patterns of work mean that workers need more recovery time and as well as periods when they can genuinely have time to be with family and friends.


A study of  Childcare, Families and Work: The New Zealand Childcare Survey was undertaken in 1998.

The survey results showed that:

· 60 per cent of pre-school children (aged 0-4 years) and 20 per cent of school aged children (aged 5-13 years) have some form of early childhood education or out-of school care arrangements during the term time. 

· Around half (49 per cent) of school-aged children had care arrangements during the last school holidays. 

The effects of fatigue on work performance are well-documented. For instance, one study
 highlights nine dimensions of work performance affected by fatigue:

· the ability to comprehend complex situations without distraction

· monitoring events 

· risk assessment

· thinking laterally and being innovative

· personal interest in the outcome of work

· controlling mood and behaviour

· monitoring personal performance

· recollection of timing of events

· effective communication

The effect on performance is acute as a result of sleep deprivation. But many workers are developing a cumulative fatigue that would be greatly reduced by an extra week’s leave.

It has been shown elsewhere that working long hours is associated with various negative effects, such as decreased productivity, poor performance, health problems, and lower employee motivation. 
 The same study noted that the UK case study research suggests that some employers have serious concerns about the adverse impact of long working hours on productivity and quality of output. 
How to sustain high labour market participation

If the economy is to sustain high labour market participation, then work-life balance issues must be tackled. The current model will not last. For many workers, they are reaching their peak performance at a time when they have many other pressures. This is inevitably contributing to a rapid tailing off in work performance, burnout, stress, and declining participation in family and community. To sustain high performance over a long period, workers need adequate rest. In particular they need a complete break from work at regular intervals. An extra week’s leave will therefore actually increase and sustain high work performance.

Law

Part C 
Comment on specific provisions of the Bill

Clause 9
Ordinary Pay does not include certain payments

The CTU is concerned that the effect of Clause 9 (2) (c) may be to negate the intended effect of Clause 7 of the Bill which, in effect, requires that an employee be paid what he or she would have received for an ordinary working day. By appearing to exclude that payment of a productivity or incentive-based payment except where the payment by the piece is the primary or sole method of payment, Clause 9(2) (c) may be to deny a large number of workers their “ordinary working day payment” simply because, for example, the proportion of earnings from the hourly rate is greater than the proportion of earnings from the piece rate. This would undoubtedly have a negative effect for a large number of workers in a number of industries.

Clause 16
Entitlement to Annual Holidays

The CTU strongly supports amendment of Clause 16 to provide for a minimum of 4, rather than the current 3, weeks annual holidays for the reasons stated in Part B of this submission.
Clause 26
When payment for annual holidays must be made

Clause 26, as currently drafted, derogates from the similar section (s 19) in the 1981 Act which requires the employer to pay holiday pay before the date on which the holiday or any part of it is to begin. Given that the Government policy intent is not to derogate from existing entitlements the CTU submits that Clause 26 should be amended to bring it back into line, in this respect, with s 19 of the existing Act.

As presently drafted the clause would appear to allow an employer who pays the employee by cheque or cash to require that employee to attend every pay day during the holiday period to collect his or her pay. Given that the employee may travel several hundred, or even thousand, kilometres for the holiday this would create a serious injustice and illustrates why the 1981 Act requires the employer to pay holiday pay before the date on which the holiday or any part of it is to begin. The CTU proposes that the Bill be amended to reinstate this requirement or, at the very least, to allow an employee to require an employer to pay holiday pay in advance for the whole of the holiday period

Clause 27
When annual holiday pay may be paid with employee’s pay
The CTU has a concern regarding the application of this clause to casual workers. The CTU has always acknowledged that it should be permissible for casual workers to be paid holiday pay on a periodic basis provided the holiday pay is separately identified. Given the probability that casual workers are only employed irregularly, or at least do not have continuous work, they are unlikely to want to accumulate holiday pay, and in any event it would probably legally accrue on a regular (daily) basis depending on the term of the casual employment. While the CTU considers that the clause as drafted probably allows employers to pay casual (fixed term) employees to be paid their holiday pay entitlement periodically, the Committee may consider it appropriate to seek advice from officials in this regard.

Clause 46 Payment if employee works on public holidays

Some unions have had problems with the interpretation of clauses in employment agreements which use similar wording to that which is used in Clause 46. . The problem arises from the construction "must pay ... for the time worked on the day ... the employee's ordinary pay plus ..." where a full-time employee may be required to work only (say) three hours on the holiday. Some employers have attempted to interpret the clause to mean that the employee has to be paid only for the three hours worked, albeit at a penal rate. Even if the entitlement is double time, the employee would end up being paid (under that interpretation) only six hours for the day, whereas if he/she had been allowed the holiday he/she would have been paid eight hours. 

The CTU believes that such an interpretation is wrong. It ignores the point that if the employee is required to work on the holiday then it is no longer a holiday. It becomes a normal working day. If the employee is available for work on that day then he/she is entitled to be paid his/her ordinary pay for the day even if the employer does not offer work for some of the day.

To avoid doubt, and unnecessary litigation over an ambiguously worded provision in a new statute the CTU proposes that when the problem can be avoided by amending the clause as follows:

 Amend clause 46(1) by deleting the words "for the time worked on that day"; and

 Amend clause 46(2)(a) to read "the employee's ordinary pay for that day, plus half that rate again for the time worked on that day; or".

Clause 46 would then read




46
Payment if employee works on public holiday

(1)
If an employee works on any part of a public holiday, the employer must pay the employee the greater of the amounts referred to in subsection (2).





(2)
The amounts are -

(a)
the employee's ordinary pay for that day, plus half that rate again for the time worked on that day; or

(b)
the amount specified in the employee's employment agreement.

This would make it quite clear that anyone required to work any part of a public holiday is entitled to ordinary pay for the day (because it is an ordinary day, not a holiday, for the employee) and that any time actually worked on the day is at time and a half (or more accurately, half time extra).

Clause 56 
Entitlement to sick leave and bereavement leave

The CTU submits that it is unfair to continue to require 6 months continuous employment as a pre-requisite to bereavement and sick leave. Such a provision is outdated in a labour market where employment is more short term and there is a greater churn factor. This has created instability in the labour market. For instance, one study shows that between February 1987 and February 1996 there was a net total of 58,700 FTE jobs created. But this as made up of 1,451,000 new jobs and the loss of 1,392,700 jobs. ( DOL Report to incoming Govt 1999).
Such a threshold unfairly discriminates against workers in precarious employment who are unlucky enough not to be able to get secure permanent employment. A recent determination of the Employment Relations Authority in Ewart (Labour Inspector) v Mount Cook Airline Limited (2 April 2003 CA36/03) illustrates that it is impossible for an employee to qualify for special leave unless he or she has been employed continuously for that employer for more than 6 months, regardless of the fact that the employee may have worked throughout that period for the same employer as a “casual” employee.

The CTU proposes that the 6 month qualifying period be abolished so that the clause would be amended to provide for sick and bereavement leave to be provided to an employee in respect of any 12 month period of employment beginning when employment commences.

Alternatively, the CTU proposes that, if the Select Committee does not accept the abolition or reduction of the present 6 month qualifying period, at the very least casual or regular periodic workers be entitled to sick and bereavement leave from the date when their accumulated employment totals 6 months.

Clause 72 
Determinations by Labour Inspector

The CTU is concerned that Clause 72 appears to preclude any determination by the Employment Relations Authority in respect of any matter determined by a Labour Inspector. It is understood that this is not intended and the CTU seeks an amendment to Clause 72 to make clear that any issue(s) determined by a Labour Inspector may be the subject of a subsequent, and contrary, determination by the Employment Relations Authority.

� Our assessment is that although some shift workers with specific protections which recognise their pattern of work could perhaps argue for some additional margin, there is little evidence to support a scenario where those workers currently with 4 week’s leave due to longer service would achieve 5 weeks leave due to long service once the minimum is increased to 4 weeks.


� For instance, an analysis of the impact of the 35-hour week in France (Commissariat general du plan (2001). Reduction of Working Time:Lessons from analysis.) found that up until December 2000 it had resulted in 265,000 new jobs. To a lesser extent, over time, an increase in leave will (other things being equal) result in additional employment.


� Dawson, D., McCullogh, K, and A. Baker (2001) Extended Working Hours in Australia: Counting the Cost, p.15.


� Employment Today, April/May 2003. No. 83. P.11.


� Future of Work Workshop, April 2003, Wellington.


� Grimmond, D. (2002). A Report Card on the New Zealand Labour Market: Improving, Could do Better. LMPG presentation, LEW Conference , 2002.


� Labour Department, Future of Work Overview.


� Harrison, Y. and Horne, J.A. (2000) “The impact of sleep deprivation on decision-making: A Review”. Journal of Applied Experimental Psychology, Vol. 6 (3), 236-249.


� WORKING LONG HOURS IN THE UK, (Employment Relations Research Series No.16)
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