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Introduction

The New Zealand Council of Trade Unions (CTU) is the internationally recognised central trade union centre in New Zealand.  It represents 34 affiliated unions with a membership of more than 300,000 workers in a range of sectors both private and public.  

The CTU has been involved over the past four years in consultative processes relating to Holidays legislation. The CTU, along with Business New Zealand, was represented on the Ministerial Advisory Group, which presented two reports to the Minister. In addition the Business New Zealand Executive Director, and the CTU President, were involved with officials in the drafting phase of the Bill. There is no doubt that this process has achieved a higher level of agreement between Business NZ and the CTU than would otherwise have been possible, particularly when viewed against the several unsuccessful attempts to reform the Holidays Act in the 1990s. 

It was inevitable that there would be some implementation issues with the new Holidays Act, given that it applies to all employees in the country, and to a very diverse range of industries and employment arrangements.  It is usual to monitor new legislation for a year or so before considering amendments. However, when initiated by Government after complaints by employers, the CTU participated in a tripartite process, involving a number of employers as well as unions, to address outcomes and interpretations which were described as “unintended consequences” of the 2003 Act.  The CTU is concerned that the amendments proposed in this Bill go further than the “unintended consequences review” foreshadowed. In particular the CTU has seen no evidence of “abuse” of sick or bereavement leave to justify the amendment to Section 68.

Specific Comments:
Part 1 Amendments relating to public holidays

Clause 4: New Section 50

Proposed amendment

The CTU accepts the policy logic of this amendment insofar as it clarifies  that it was never intended that there would be an entitlement to the statutory rate and a half in addition to a penal rate already payable under an employment agreement for working on a statutory holiday. However, we do not accept that an employee should, in effect, be denied a penal rate for, say, Sunday work because that day also happens to be a statutory public holiday. If someone is regularly earning a higher amount for working on (say) a Sunday, then on the rare occasions that a non-transferable public holiday falls on a Sunday, then work on that day should attract an additional premium to recognise that the employee is working on a public holiday.

Accordingly, the CTU submission is that the Bill should be amended  so that that  sub-section (2) of the proposed new Section 50  (to be inserted by Clause 4) reads as follows:

(2) in subsection (1)(a), penal rates means an identifiable additional amount that is payable to compensate the employee for working on a public holiday.”

Proposal to address inequity 

In addressing the amendments proposed by Government the CTU also asks the Select Committee to also address the unfair situation caused by restricting any payment to the hours actually worked on a public holiday. An employee who is required to work on a public holiday, but for less than a full day, loses the benefit of the actual holiday taken away but may also end up being paid less than an ordinary day's pay, and less than he/she would have earned by not working on the day. It is acknowledged that the employee also gets an alternative holiday, but that is not the same as being able to enjoy the actual holiday (the day with "national, religious or cultural significance") with family and friends. The policy behind s.50 is that a worker who is required to work on the actual holiday should get more money, not less money, than if it were just an ordinary working day.

The current situation, where workers potentially earn less than a normal week's pay, just because they have to work on a public holiday in that week, is anomalous and unfair.

Our preference is that an employee should get their relevant daily pay for the day plus half-time extra for any hours worked. This would mean that a worker who normally works 8 hours but is called into work for 4 hours on a public holiday would get 10 hours pay rather than 6 hours pay.

 An alternative approach is to at least ensure that the employee does not lose money in that week. The CTU therefore suggests that  this unfairness be remedied by inserting a proviso that if an employee works on a public holiday for any period of time he/she should be paid at least what he or she would have earned on that day had it not been a public holiday. This could be achieved by amending s.50(1)(b) to read:

 

(b) the employee’s relevant daily pay for the day. 

 

Amendments to sections 51 and 53

The CTU has no reason, at this stage, to anticipate any significant union objection to the amendments to ss 51 or 53. The original intention was to allow sufficient time for existing collective and other employment agreements to be re-negotiated.

Part 2  Amendments  relating to sick leave and bereavement leave

Clause 8: New section 61A

The CTU has acknowledged that it was not our understanding that the Act was intended to provide rate and a half to an employee off on sick leave on a public holiday he or she would otherwise have worked.

Accordingly, the proposed new section 61A clarification that such a person would receive relevant daily pay on such a day is consistent with our understanding of what was intended.

Clause 9:  Proof of sickness or injury

This proposed amendment to s.68 is unacceptable and is inconsistent with Government decisions taken on this particular issue both in relation to the Holidays Advisory Group recommendations, and on the original Bill and subsequently at the Select Committee stage. 

There are a myriad of practical issues which can arise in relation to such a provision which applies to all employees in situations of bereavement, domestic or sick leave. The points which have been raised by unions include:

· the Bill does not specifically say that the employees have  the choice of doctor although the Minister has publicly said they will

· workers would need to get reimbursement from employers and that may cause difficulties

· there is no time frame for reimbursement

· workers would need to find money to pay for the doctor’s visit initially

· some workers may already be paid so if there is a failure to bring a certificate does the employer then deduct pay?

· it is unclear what the relationship is between the Bill and provisions in collective agreements on proof of sickness

· there could be arguments about what proof is required

· what does “reasonable” mean in this context?

· this also applies to domestic leave which means children may need to be dragged off to the doctor when ill to show proof of sickness

· there is no test of “practicability” in the Bill in relation to proof of sickness, for example in a situation where an employee cannot get to a doctor (for whatever reason).

· Misuse of sick leave is self-limiting. Once the five-day entitlement is used, it is gone and there is no more

· The 2003 Act’s provision of the ability to accumulate sick leave, albeit to a modest extent, gives a positive incentive not to misuse sick leave.

· An employer who has reasonable grounds for believing that an employee was not genuinely sick when taking sick leave has always been able, and is still able, to progress the matter through a disciplinary process. 

· By the time a “pattern” is established to justify a reasonable suspicion of abuse, the statutory five days will be well and truly gone, and the employer will be able to require proof for any further absence.

This is always a contentious issue and one which was canvassed at length at the Select Committee on the original Bill. CTU affiliated unions are strongly opposed to such an amendment, particularly when there has, as yet, been no significant evidence produced by employer organisations to substantiate claims of widespread abuse of sick leave under the new Act.

We are aware that concerns have been raised regarding the health sector which have not been substantiated, and that there has been some anecdotal (but unsubstantiated) concerns raised by meat industry employers. The CTU has seen no evidence of proven abuse of sick leave and it was to be expected that the meat industry would raise concerns about increased costs because of the impact of the new Act on the Court of Appeal Premier Meats decision which had sanctioned a meat industry practice of paying a lower hourly rate for sick pay.

It is also very relevant that the large group of employers and employer organisations who met with the CTU and the Department of Labour as part of the “unintended consequences” review acknowledged that the extent of taking of sick leave was an issue which employers could, and should, manage themselves.

Given the practical difficulties which introducing a requirement for medical certificates for short term absence due to sick or domestic leave, as well as the fact that this issue was considered by the Select Committee on the original Bill and there has been no significant evidence in the short time since the Act has been in force to justify an amendment, the CTU strongly urges the Select Committee to delete Clause 9 in its entirety. In the event that significant evidence does emerge as the Act is monitored over time, the CTU is prepared to once again sit down with employers and government officials and discuss the options to address the issues which are identified. At the present time the CTU view is that the “solution” in Clause 9 is a response to a “problem” which has not been substantiated by any cogent evidence.
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