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Submission

Introduction

1 The New Zealand Council of Trade Unions (CTU) is the internationally recognised central trade union centre in New Zealand.  It represents 34 affiliated unions with a membership of 320,000 workers in both the private and public sectors.  As such the CTU is the largest democratic organisation in Aotearoa-New Zealand. 

2 This submission has been developed in consultation with the CTU’s Out@Work network, an official representative structure for takataapui, lesbian, gay, bisexual, transgender, fa’afafine and intersex union members.  Throughout this submission the term “queer” has been used to encompass this diverse group.  This submission has then been endorsed by unions affiliated to the CTU.  

Employment Issues for Queer Workers

3 In their 2003 presentation to the CTU biennial conference, Out@Work emphasised that many of the employment issues queer workers face are the same as other union members.  However, there are two areas  of particular concern, namely:

· Discrimination and harassment at work based on sexual orientation and/or gender identity
· Same-sex partners being excluded from partnership benefits
4 These points were highlighted in a paper presented by union lawyer Trish Mullins to Workers Out, the second world conference of lesbian and gay trade unionists, held in Sydney in November 2002.  Mullins identified that legislation and industrial instruments (or failing that, workplace policies) are two key ways to achieve meaningful rights for queer workers.  With either mechanism, the goal is gaining:

· Provisions against discrimination, vilification and harassment on the basis of sexual orientation 

· Effective complaint procedures and remedies and

· Equal entitlements and recognition for same-sex couples to provisions available to a heterosexual spouse (superannuation/pension, benefits and insurance)

5 The CTU notes that employment discrimination based on a worker’s sexual orientation is unlawful.  However, Out@Work members have documented examples of employment discrimination currently faced by queer workers.  The following extract from Out@Work’s report to the CTU’s 2003 biennial conference is included below to describe the discriminatory context within which these Bills are being introduced.  This raises some particular implementation issues that are then discussed in the section of this submission dealing with the Relationships (Statutory References) Bill.

There are a significant number of employment discrimination cases lodged under the Human Rights Act or the Employment Relations Act on the grounds of sexual orientation.  Many more cases are never lodged because workers do not want to be ‘outed’ in unsafe work environments.  

Members of the CTU’s Out@Work network have lost jobs and been harassed at work.  One gay man was continually thumped on the arm by his employer and told to be “a real man”.  

Many queer people who work with children and young adults face pressure to hide their sexuality.  This creates an atmosphere of shame, and leaves queer workers fearful of being ‘outed’.  It also denies queer adolescents the opportunity of having positive, visible role models.  One lesbian social worker who belongs to Out@Work explained the importance of queer workers sticking together. 

I remember being asked at a job interview how I would handle it if anyone questioned my competence because of my sexuality or made prejudicial remarks.  I said, well, I would start by running a staff training session on homosexuality and prejudice.  Later one lesbian worker was talked about as unfit/unsafe to be driving teenage girls around in a car 'unsupervised' because she was a lesbian.  I ran the staff session and we agreed on a course of action.  By being out and backing each other up and facing incidents, we achieved a good result for gays and lesbians in our wider work environment.
6 Since that report, Out@Work has received further examples of queer workers who are subject to severe and persistent workplace bullying.  The CTU also notes that it is still unclear whether transgender, fa’afafine and intersex workers have any legal protection against discrimination, including employment discrimination.  Often the discrimination faced by these workers is particularly acute, especially for those transgender workers who are trying to transition from one gender to another within their current job.  These workers do not have any clear legal rights because in NZ, unlike many overseas countries, it is not unlawful to discriminate against someone based on their gender identity or expression.  The CTU is aware of, and supports attempts by Labour MP Georgina Beyer to introduce a Private Member’s Bill to make gender identity or expression a prohibited ground of discrimination.

7 The CTU welcomes the attention these two Bills gives to addressing discrimination including the non-recognition of same-sex relationships within numerous regulations and laws.  

Human Rights Obligations

8 At a fundamental level, the CTU strongly supports the Civil Union Bill and the Relationships (Statutory References) Bill as two important legislative mechanisms which give effect to New Zealand’s human rights obligations.  

9 Firstly the Civil Union Bill allows de facto couples to formalise their relationship as a civil union.  Secondly, the Relationships (Statutory References) Bill ensures that both civil union couples and de facto couples then have the same rights and responsibilities as married couples.  Both Bills provide the same rights and responsibilities to de facto couples whether the partners are same-sex or opposite-sex.  

10 As outlined in the explanatory notes to both Bills, with the passage of the Human Rights Amendment Act 2001, government activities must comply with the anti-discrimination standards set out in section 19 of the New Zealand Bill of Rights Act 1990.  These apply to the prohibited grounds of discrimination as contained in section 21 of the Human Rights Act 1993, and include both marital status and sexual orientation.  The Relationships (Statutory References) Bill is required to amend the many laws and regulations which currently unjustifiably discriminate against same-sex partners and/or against people in de facto relationships, whilst the Civil Union Bill provides a mechanism for recognising same-sex partnerships.

11 In addition, these Bills are necessary to ensure New Zealand’s compliance with international obligations.  Specifically, both Article 26 of the International Covenant on Civil and Political Rights 1966 and Article 7 of the Universal Declaration of Human Rights include prohibitions against discrimination on the basis of a person’s sexual orientation.

12 The CTU has strong concerns that some of the public discussion around these two Bills has fuelled prejudice and discrimination towards takataapui, lesbian, gay, bisexual, transgender, fa’afafine and intersex people.  Conversely, we commend those who have sought to increase public awareness of the human rights issues involved, drawing on reputable academic and legal documentation from both New Zealand and overseas.  Such education work is vital if concepts of fairness and justice, which are central to the values of many people in this country, are to encompass the right to not be discriminated against because of one’s actual or perceived sexual orientation.

13 The CTU also does not underestimate the importance of making a public stand against discrimination based on sexual orientation, given the high level of misinformation and bigotry underpinning  much of the opposition to these Bills.  While there are a range of views within the CTU’s Out@Work structures (and union membership more generally) about the Bill’s specific proposals, it is our considered opinion that it is very important to support such legislation in the face of those who deny basic human rights to same-sex couples.

Civil Union Bill

14 The CTU strongly supports the Civil Union Bill and notes that it is, in fact, a relatively moderate proposal.  For example, consultation with Out@Work members identified that there are those who consider that the Bill does not go far enough because it does not allow same-sex couples to marry.  

15 Furthermore, the CTU notes this is moderate legislation when compared with similar OECD countries.  Civil unions and / or registered partnerships exist in at least 23 jurisdictions outside New Zealand.  Belgium and Netherlands opened up marriage to same-sex couples in 2001, while Germany and Spain have stated their intention to do the same, and Canada may be required to implement such legislation as a result of a Supreme Court decision.  At a state level, local marriage institutions have recently been opened to same-sex couples in a number of US states and cities.

16 The CTU notes and supports the Civil Union Bill’s recognition of difficulties married transgender couples face under present laws.  An opposite-sex couple cannot currently stay legally married if one partner changes their gender and the relationship becomes a same-sex one.  Whilst the Civil Union Bill does not introduce a same-sex right to marry, it does make it possible for a couple to change their marriage to a civil union.  This  means a transgender person does not have to make a difficult choice between denying their relationship status or denying their own gender identity.

Relationships (Statutory References) Bill
17 The CTU strongly supports the Relationships (Statutory References) Bill’s equal treatment of marriage, civil union and de facto relationships. Access to fundamental human rights and responsibilities should not require any couple to “opt into” legal procedures that recognise their relationships (either through a marriage or civil union registration).  Instead there should be automatic entitlement to such rights.  This is particularly important, for example, when considering the rights of children within either a same-sex or opposite-sex couple; the right to name one’s partner as next of kin, and to have your relationship status recognised for immigration purposes. 

18 The CTU notes that such equality of treatment could also be reinforced through the use of a generic term such as partnership.  There is also merit in the proposal that partnerships rights should be automatic when any relationship has existed for two years.  This would be consistent with some existing relationships rights, including those around same-sex immigration.  

19 The CTU reinforces the importance of related legislative and policy changes around adoption and guardianship which are not covered by these Bills.  Specifically we strongly support recognition of same-sex parents within the Care of Children Bill and the Law Commission paper on Family Issues.  In our September 2003 submission on the Care of Children Bill, the CTU strongly endorsed new provisions based on human rights standards that promote the principles in the United Nations Convention on the Rights of the Child and specific recognition of same sex relationships.

20 The CTU notes that there is debate around the merits of some policies which currently cover opposite-sex couples and will now be extended to same-sex couples through amendments to the Social Securities Act 1964 contained in the Relationship (Statutory References) Bill.  In particular, government agencies such as the Ministry of Women’s Affairs and community groups have both argued that access to state benefits should be based on individual entitlement, most commonly expressed through support for a universal basic income.  The CTU would welcome additional policy debates that consider such proposals as part of longer-term improvements to benefit and incomes policies.

21 The CTU has considered specific issues for queer workers arising from the Relationships (Statutory References) Bill.  We note that, while this Bill merely reflects current legislative requirements (to not discriminate), it is still a strong and necessary signal to the community as a whole.  This Bill will therefore reinforce the fact that partnership benefits within employment agreements and company policies should not discriminate on the basis of sexual orientation or marital status.  Such universal applicability is important given the vulnerability many queer workers would feel if they were required to show that their relationship fitted within a narrower definition such as ‘spouse’.

22 The CTU has paid particular attention to proposals in the Relationships (Statutory References) Bill which relate to state pensions or benefits.  This arises from our concerns about the Bill’s implications for same-sex couples dependent on these benefits as their sole or primary source of income.  The CTU notes and support the transition period for these changes, which will not be implemented until 1 April 2007.  We recommend that sufficient resources are allocated over this period to ensure people are aware of the financial impacts of these legislative changes.  

23 Furthermore, the CTU notes the requirements under section 73 of the New Zealand Superannuation Act 2001 which require the Minister to inform the House about the consultation process followed in the formulation of amendments to that Act.  We have concerns that no specific consultation process was undertaken around these changes partly because “the number of people this will affect in practice is only a small proportion of the people affected by the changes” in the Relationships (Statutory References) Bill as a whole.

24 The CTU would like to raise two points in response to this rationale for no specific consultation on amendments to the New Zealand Suerannuation Act 2001.  Firstly, there is an absence of any reliable data about the incidence of older same-sex couples, given the limitations of the relevant Census question and the greater likelihood that older gay couples would not have disclosed this information.  Secondly, regardless of the number of people involved, older lesbians and gay men are likely to be particularly vulnerable to discrimination.  Many have lived through decades of discrimination prior to decriminalisation in 1986 and may have not felt able to come out openly even after the amendments to the Human Rights Act in 1993.  They are also the group least likely to have contact with lesbian and gay communities where they could access information and support about these legal changes.

25 Sitting alongside the context of discrimination based on sexual orientation, is the stigmatisation experienced by many who receive state benefits.  This is perhaps most acutely felt around personal issues such as relationship status.  The Relationship (Statutory References) Bill is designed to address discrimination.  The CTU submits that there should be some acknowledgement that disclosing relationship status to government agencies potentially exposes same-sex couples to discriminatory attitudes.

26 Furthermore, there is a history in New Zealand of such agencies encouraging the public to disclose another person’s relationship status.  It is important that those responsible for both the enactment and implementation of the legislation understand the specific vulnerability of lesbian, gay and transgender people to malicious ‘outing’ of their sexual orientation and/or inaccurate depiction of their relationship status.  Two groups that may be particularly vulnerable are older queer people (as already noted) and those with children who are facing an acrimonious break-up from a partner who does not accept same-sex relationships.  There is considerable anecdotal evidence that the latter issue has historically been significant for many lesbian mothers, particularly given court decisions that have taken children away from their mother purely because of her sexuality.

27 The CTU therefore recommends training for case managers and others who will be working with same-sex couples.  This should have a broad focus on awareness of and sensitivity to the needs of people of all sexual orientations and gender identities.  This would encompass, but extend beyond, an understanding of legislation which prohibits discrimination based on sexual orientation. 

28 The CTU is concerned about the potential for confusion given those who register for a civil union will be immediately be treated as a couple in terms of entitlement to benefits or superannuation payments.  Therefore the CTU recommends that all same-sex couples are covered by the 1 April 2007 timeframe for introducing many of the changes outlined in this Bill - including those who register a civil union before that date.
29 The CTU agrees that, in the long term, entitlements for those covered by a civil union (whether same-sex or opposite-sex) should be the same as for a married couple.  However, the transition issues, including the potential for discrimination, are very real for all same-sex couples (whether de facto or in a civil union).  Allowing the same transition period for both groups provides a firmer foundation for embedding the legislation and the societal attitudes that are required to ensure it works equitably.

30 The CTU seeks clarification about the apparent lack of consistency in the definition of de facto relationships contained in the Relationships (Statutory References) Bill.  Specifically, we recommend that the Bill consistently reflects changes made after the 1996 decision of the Court of Appeal, Ruka v Department of Social Welfare [1997] 1 NZLR 154.
31 It is the CTU’s understanding that, before the Ruka case, relationships in the nature of marriage were defined in two different ways, using either :
· family law principles which required consideration of the level of emotional and financial support or 
· a checklist approach, consisting of indicators including mutual children, a sexual relationship, the extent to which finances and household duties were shared and presentation as a couple.  Not all the factors listed were required in order to verify such a relationship.  Furthermore, none of these factors were prioritised, so any combination could result in a decision that the relationship was in the nature of a marriage.
32 The Ruka case ruled against the checklist approach and made emotional commitment and financial interdependence paramount.  The CTU is seeking clarity about the Bill’s response to the Ruka case.  We support new section 3B in the amendments to the Social Securities Act 1964, as outlined in on page 77 of the Relationships (Statutory References) Bill.  Titled “meaning of a de facto relationship”, section 3B (3) states that:
· in order for 2  persons to be treated as living together as couple for the purposes  of this section they must be – 
(a) committed to each other  emotionally and 
(b) willing to financially support the other, and any child of the relationship, if the need exists
33 On the other hand, the CTU notes that a different definition of a de facto relationship is included in clause 40 of the Bill which inserts a new section 29 into the Amendments to Interpretation Act 1999.  The definition of a de facto relationship in section 29A (2) does not include a provision stipulating that emotional commitment and financial support for each other and any child must be present for the relationship to be deemed in the nature of a marriage.  Instead section 29A (4) reverts to a checklist approach.  This is a much more prescriptive framework that is likely to capture people who would not otherwise regard their relationship as being in the nature of a marriage.  It also removes the flexibility required to takes into account individual circumstances.  
34 The CTU recommends that the meaning of a de facto relationship is defined consistently in the Relationships (Statutory References) Bill to reflect the Ruka decision, in line with new section 3B in the amendments to the Social Securities Act 1964.
� Explanatory Note, page 11 
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